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INTERNATIONAL ARBITRATION.! 


We are gathered here to-day in honor of the founder of our 
nation, or as we prefer in filial reverence to call him,— the 
father of our country. His fame is his own, his eminence 
unique. Our jealous love for him will allow no other statue a 
place on the same pedestal; none other shall stand as a rival in 
his claim to our devotion. For his light shone in the dark days 
as the only star that meant hope, his steadfastness kept the 
tottering young nation from despair, his genius and serenity, his 
faith and his courage, inspired and strengthened those who were 
fighting the great fight. But for him and his inspiration who 
will venture to say that the freemen of to-day would not be the 
defeated rebels of the past; who will study the fearful pres- 
sure of ever increasing perils and dispute his claim to our grati- 
tude so long as we remain one people? Overwhelming odds 
tested his genius, treason wrung his heart, jealousies and 
rivalries baffled his plans, but the serenity of his soul was 
undisturbed. As though aray of divine inspiration had touched 
his spirit, he looked beyond the trials, perplexities and cares 
of each day and saw the vision which others were blind to 
enjoy. He could remain firm without the encouragement of 
victory, he could accept defeat without despondency, he 
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made stepping-stones of disaster and amazed the world by his 
fortitude. Benedict Arnold might wound his heart, but even 
that cruel wound could not open the way to despair. His 
half-clad and half-fed troops might leave the track of bloody 
feet in the snows of New Jersey, but the radiant vision never 
melted from his sight. His powerful enemies might send 
veteran troops in huge bodies to crush the straggling rebels, 
but his faith never faltered. The day would surely come when 
the dreams would become reality, and after great tribulation and 
trial and suffering a new child would be born into the family of 
nations,— a child destined to become a giant, strong enough to 
fear no enemy but itself. 

We have indeed many great names in our national gallery 
besides that of Washington. Many men, during the short 
history of a century, have carved their names in deep letters on 
the world’s story. From the earliest day we have had statesmen 
who built wisely and well for the country’s good: from Adams 
and Jefferson to the men now living and now striving to carry 
on the work of the fathers we have had leaders eminent in 
peace. But yet the universal voice still clamors with the swift 
instinct of discerning gratitude, ‘* he was first in peace.”’ 

The records of our army blaze with glorious traditions. Scott 
of Lundy’s Lane and Mexico, Grant of Vicksburg and the 
Wilderness, Hancock the Superb, Sherman, Sheridan, McClellan, 
Thomas, a very host of giants have won immortal fame on hard- 
fought fields, but yet the people still proclaim him * the first in 
war.’’ Patriots pure and unselfish, orators eloquent and earnest, 
judges whose patient research and learning have helped to build 
our young Republic on a solid foundation of law, these have 
not worked in vain and will live in the memory of generations 
to come, but yet the pulse of the nation beats with accelerated 
life when he is mentioned, for he still stands * first in the hearts 
of his countrymen.’’ No wonder then that sixty million people 
are willing that the restless activities of their daily lives should 
stop for a day in order that they may wrap themselves up in his 
memory as in a garment and still look to him for wise counsel. 
Those who have lived as Washington lived, yield but a part of 
themselves to the grave. The example, the inspiration, the 
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patriotic endurance and unselfishness, all these are beyond the 
reach of rust and decay. They teach their lesson even when 
the centuries have gone, and need no voice to perpetuate their 
benefactions. 

What shall we do this day, to prove the sincerity of our pro- 
fessions? How best can we honor him? Truly the better way 
would be to look for something wherewith to serve our country, 
to bring some earnest thought to the great problems which it is 
our function to solve. To carry fragrant flowers to the tomb 
of the illustrious dead is indeed a graceful tribute of affection, 
to pronounce eulogies in their honor is decorous and just: but on 
each coming day that recalls the birth of Washington to conse- 
crate ourselves anew to the service of our country is surely the 
noblest way to dohim honor, For then we but follow the exam- 
ple of one who pledged life and fortune and sacred honor to the 
cause of the people, and we may confidently believe that were 
his cold lips allowed to move in admonition to the people who 
love him he would bid them intermit empty pageants and funereal 
ostentation that they might look to the future and the future’s 
dawn, and seek to make it brighter. If those wise lips could 
move, do we not know from the teachings of his life that he 
would warn our people against anger and revenge, that he would 
teach them the horrors of war and the beauties of peace? 
Would we not be taught in solemn accents that a great nation 
may be patient without shame and may with honor forbear to 
strike? He was first in war and knew its horrors: he was first in 
peace and knew its beauty. Can we doubt that his blessing would 
have been, with the Divine benediction, on the peace-makers: 
can we doubt that the lovers of war would have been thrust 
aside as enemies of his people? He could tell us that in war the 
burden of the day and the heat are the people’s lot and hard to 
bear: that the joyousness of peace is the people’s opportunity 
and the laborer’s inheritance. Where would he stand, think 
you, if the key of the Temple of Janus were in his hand, and if 
he could, by a turn of that key, shut off War’s frowning face 
and silence War’s harsh voice? 

We may then on this day, so especially his own, raise our 
voice in favor of peace, the handmaid of art, the friend of 
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science, the mother of industry, and the promoter of all good; 
we may recall to our own minds the claims that she has to our 
duty, while the true nature of war, in dark and deadly contrast, 
shorn of its meretricious charm, stands out as the old-time and 
persistent enemy of the human race. 

From the early day when the first man born of woman slew 
his brother, war has been the chief occupation of mankind. No 
condition of the human race has been so debased that the suc- 
cessful warrior has not been the chief among his fellows; no 
condition has been so exalted that the successful warrior has not 
stood above his brethren. He has always received the homage 
of his tribe, his clan, or his country, and been honored in direct 
proportion to the human lives that he has taken. The patient 
student whose midnight labors have enriched the world, the 
inspired artist whose works undying and never old, delight 
generations of men, the poet who imprisons in his verse the 
beauties of nature and gives a voice to the aspirations of the 
human race, all these may earn the admiration of mankind, but 
the military hero has always been the favored object of universal 
praise. Whether his name be Alexander or Cesar, Hannibal or 
Napoleon, Frederic, or Charles, he is the easy winner in the 
competition for fame. Homer himself, the blind bard and mas- 
ter in all the ages, still lives because he was divinely skilled in tell- 
ing how a Greek hero smote a Trojan warrior to death by hurling 
at his devoted head a stone which four men of more recent and 
degenerate times could scarcely lift. Virgil lives because his 
warrior showed his manhood by seizing another man’s land, and 
killing the owner with cruel sword aggravated by eloquent speech. 
Milton himself might have knocked at the gate of the temple of 
fame in vain if he had not in sublime music, sung of the battle 
between the Spirits of Light and the Angels of Darkness. 
Ordinary avocations have always seemed tame and unprofitable 
when placed by the side of the gorgeously appareled and superbly 
mounted hero. He appeals to the imagination and draws the 
applause of men and women alike: for the women themselves 
with their boy baby in their arms rejoice with glittering eyes as 
they look upon the hero and his horse; they wonder in their 
gentle hearts whether their own chubby idol may not grow up 
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to kill so many of his brethren that he will live forever in his- 
tory. What wonder if he, when of full size, may be moved, on 
slight temptation, to enter the lists, and to strive, at his life’s 
peril, for the great rewards that accompany wholesale and 
patriotic homicide? 

Small wonder then that the war superstition should have 
endured so long, that it should have been so general, that it 
should have been like the Christian Church, semper, ubique, 
omnibus. 

Nor can we wonder that man should have been prone to war, 
when we consider his nature and his necessities. Like most 
other animals of creation he is a fighting animal. Whether 
with his nails and fists, or with a club, whether with a stone 
hatchet or an iron javelin, whether with sword or repeating rifle, 
he has always been ready and anxious to fight, and to kill some- 
thing or someone. In the evolution from his humble beginnings, 
man has retained part of his inferior attributes. At times he 
is a model of strength and courage, then we dub him the lion- 
hearted, or he is greedy and timid, and with Homer we scorn 
him as a creature with the eyes of a dog and the heart of a doe, 
or he is crafty and unscrupulous in his dealings, and we style 
him a fox. Such are the varieties of his nature that we can 
always find a prototype for him in the catalogue of beasts. The 
inferiority of his origin still clings to him, and leaves the atavis- 
tic taint thus plainly perceptible. He will only acquire new and 
higher standards of comparison when unlike the lion his brother, 
and the dog his cousin, and the fox, his poor relation, he has 
raised himself to greater heights. When being a giant with a 
giant’s strength, he forbears, because it is tyrannous to use it, 
when passion stands back in respectful obedience to take the 
commands of justice, when reason speaks first and last and is 
strong enough to stifle the voice of anger and foolish resentment, 
when this new era of development has taken the place of the 
old dispensation, then may we look for new standards of com- 
parison; the ancient ones will no longer fit the situation. 

Nor is the transmitted tendency alone to blame. Necessity, 
born of the primeval curse, suffered no intermission in the work 
of violence. So long as food was scarce, and could be had only 
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by strenuous exertion, and the struggle for life really meant a 
hand-to-hand contest with man and beast, so long was it certain 
that peace could only be bought with submission, and must wear 
the badge of servitude. The serf or slave must do the bidding 
of his lord as the price of protection from outside persecutors : 
the man on horseback did the fighting as his part of the contract. 
And as he exposed his life with generous courage he became the 
gentleman, partly because he wielded a sword and still more 
because he wielded no useful implement. To drive a furrow was 
the occupation of an inferior, to gladden the face of the earth 
with a harvest unworthy any but a vassal. Labor meant degra- 
dation; it fell only to the lot of those who were born to be the 
hewers of wood and the drawers of water. Even after Chris- 
tianity had shed her light upon the dark spots of the world, the 
many must work for the few, and the few, because they did not 
work, were credited with a finer clay than that which made up the 
producer. But gradually, through the slow evolution of ages, 
the intelligence of the world was quickened and it was found 
easier to raise one’s own bread than to wrest the bread of another 
by force ofarms. The fashion copied from the locust swarms, of 
invading the neighboring territory and devouring its fruits, being 
mutual, became inconvenient. To own and to keep a field was 
found to be as profitable as to roll along in caravans eating up 
vast territories that became deserts because they would not bloom 
without labor,— and*Labor is the twin brother of Security. The 
gentle example of the early monks was not without its weight. 
They laid the blessing of industrious hands upon the wilderness 
and the wilderness fled before them, making way for gardens that 
gladdened the eye and filled the mouths of the hungry. Wars 
kept on, sometimes for the pleasure of kings, sometimes because 
they could not be avoided, but in time fighting became a trade, 
and the soldier became a professional. The mass of the nation 
was allowed to do its work, harried, it is true, persecuted, de- 
spoiled, outraged and ruined, sometimes by one side, sometimes 
by the other, oftener by both, but on the whole labor had some 
opportunity to carry out its mission of civilization, and the 
laborer began to have a value. 


Herein lies one of the first objections to the claims of war. 
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Titling has become much more expensive than in the old days 
when the serfs and villeins and canaille counted for so little. 
They have placed a higher value on themselves and the powers 
must, willingly or the reverse, accept their own valuation. A 
well-known historian with accustomed exaggeration, gravely tells 
his readers that a nobleman of France in the ante-Revolution 
days could not bathe his hands in the blood of more than one 
peasant on his return from the chase, a ghastly bit of pleasantry 
which need not be taken seriously. There is nothing in the 
history of the French nobility to show that their tastes ran in 
that direction. But allowing for such extravagances of statement, 
it is certain that the peasant’s life was not then of any appre- 
ciable value, financially, to any but himself and his family. To 
him and them it meant much more than to the lord who had so 
many multiplying about him, after the fashion of the poor, that 
occasional and trifling reductions were of no great moment. 
Jacques Bonhomme, whether on French or German or English 
soil, discovered in time how valuable he was, and the conscious- 
ness had grown, and what is better still the great have found it 
out in their turn. It is not of course easy to place a value on 
human life. Estimates differ according to the subject, the 
locality, the value of money. We do know, however, that a 
strong man, with a stout heart and willing hands, is part of the 
moral and material wealth of the land; we know that to crush 
out that life with all its actual and potential good is a crime that 
cries out with the blood that mounts in vapor to the skies, 
bringing down by its mute but eloquent protest a benediction on 
all who will strive and pray and work to make such crimes rarer 
and rarer every day that the sun rises. 

The historian of the late Franco-Prussian war tells us in a few 
lines that the Germans killed in one battle some twenty thousand 
brave French soldiers, and that the French on the same day slew 
and wounded the same number of brave German soldiers, and that 
the troops on bothsides behaved very well. Forty thousand valiant 
men in one summer’s day, the flower of two great countries, 
mangled to death, in many cases before they could see the in- 
strument of their destruction, powerless many of them to show 
their courage, except by their patient endurance, standing up as 
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helpless victims before brutal and invisible agencies of death; 
forty thousand boys and men with unlimited treasures of useful- 
ness to home and country in their strong hands, all gone ina 
breath, but with the consoling epitaph that they fought well! 
Did France and Germany, when they read that record, ask them- 
selves if there was no other way to settle imaginary or even real 
disputes, than this? Did they count the cost and value of these 
lives and ask themselves whether in familiar phrase the game 
was worth the candle? Or were they satisfied on both sides the 
crimsom stream, with the reflection that the dead men before 
they died had fought so well? 

If this had been all! But these early hecatombs were but a 
foretaste of more to come. The new guns continued to do 
splendid work on both sides. The fame of Herr Krupp and his 
products grew with the victims of his formidable machinery of 
death. The needle-gun did fine execution, so did the chassepot 
and it is even yet a question with experts which of these two 
weapons can, under favorable circumstances, kill more men in a 
given time. Thus one of the objects of the great war failed, 
and it is not yet definitely ascertained whether the French had 
better take up with the needle-gun or the Germans with the 
chassepot. They are both excellent of their kind, and can 
make more widows and fatherless children in the twinkling of 
an eye, than Satan himself could have dreamed of a century 
ago. 

If this, the most recent of the great wars, failed to settle this 
important question, what has it settled? The sole difference 
between the two nations had something to do with the Spanish 
throne and the Hohenzollern princes, yet in the treaty of Frank- 
fort we find nothing that affects the succession to that throne, 
nor any limitation upon that family to accept such royal situa- 
tions as they may please. But the treaty did in very plain terms 
provide that Germany should be rewarded with two French 
provinces, and four thousand million francs of French money. 
So that for twenty-six years past France has mourned over the 
loss of her two daughters and regretted the ill-use to which her 
treasury has been put; during the same period Germany has 
spent these millions over and over again lest the peace be broken 
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by which she keeps her new possessions. And that the circle of 
peace-loving nations may be complete, they all follow the same 
impulse and drag the men from the fields, and draw the coin 
from the treasury, to defend their provinces or, in the coming 
wreck of things, to secure those that belong to their neighbors. 
Thus are they all running a mad race to bankruptcy or mutual 
extermination to save their honor if it should be assailed, to 
protect their interests if they should be imperiled, to destroy 
their neighbors if it should be expedient. 

Thus it is that the great Franco-Prussian war settled nothing, 
but unsettled everything! Thus itis that six nations of Europe 
spend annually eight hundred million dollars lest the peace be 
broken and keep three million men under arms for fear of war. 
Thus it is that ten million men are ready to take their desig- 
nated places on the checkerboard of war as soon as the signal is 
given. A condition of things absolutely unknown since the 
world was made; a threat of horrors which the human imagina- 
tion is powerless to picture. The very magnitude of the inde- 
scribable slaughter, confusion, ruin and desolation impending 
over the world is the safeguard of humanity; it affords a hope 
to the man who loves his kind. The time seems near at hand 
when utter exhaustion will do what sound reason has been pow- 
erless to accomplish. The blessings of national bankruptcy have 
not yet been fully appreciated by the victims of war. 

How easily the calamity breeding war between these two great 
nations might have been avoided may readily be told. There 
was in fact no quarrel between them, although a growing jeal- 
ousy, and a feeling that the continent was too small for the 
aggrandizement of both. It was not an injury in the past, nora 
grievance in the present that divided them into hostile camps; it 
was the apprehension on the one side that at some future day 
something might be tolerated by the other which ought to be 
resented, if it happened to be done. On that other side the con- 
fidence, justified by the event, that if it came to hard blows 
Germany would derive a profit from her expenditure of men and 
money. In the temper of both there was little room for adjust- 
ment, except by friendly intervention. Great Britain made the 
offer and it is as certain as any event that has not actually 
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become a fact, that a frank understanding through this friendly 
aid would have dispelled the clouds. The treaty of 1856 to 
which both France and Germany were parties was invoked to 
make intervention possible, but France rested her refusal upon 
the liberty allowed each party to that instrument to be the sole 
judge in all matters which involved her dignity. Prussia also 
declined the golden opportunity and we know the result. France 
has atoned in the dust of defeat and the humiliation of a dis- 
membered territory for this view of what constituted a nation’s 
dignity. Her trials and sufferings have not been in vain if the 
world has learned a lesson from her fate, and if her victor, even 
in his triumph, has discovered that such triumphs may be too 
dearly bought. 

The Franco-Prussian war has been selected and dwelt upon out 
of so many other wars, because it is the most recent and the most 
destructive and the most causeless of modern times. It isa barren 
study to inquire into the respective responsibility of either nation, 
The warlike instincts of both were aroused and where two men or 
two million men are anxious for a quarrel the malignant fates to 
which they listen so readily, are sure to afford the pretext. 
Like our own War of Secession the causes were sown many 
years before the victims fell upon the battle-field. These causes 
were deep in human nature and in past history. The fruit had 
grown and it must be plucked. But we are wiser to-day and 
know that there are other means of reconciling international 
quarrels than emulation in homicide. Strangely enough we, the 
youngest among the mighty nations of the world, have been 
schoolmasters for a hundred years. We have taught the pos- 
sibility of ruling a great nation by law alone; we have taken 
the sceptre from kings and given it to judges, with advan- 
tage; we have suffered free speech and free writing to be 
pushed to the verge of lunacy and yet have kept our freedom. 
Unconsciously the nations of the world are looking to us and 
following with hesitating step in the paths that we have trodden. 
Since we have, at the expense of costly amputation, rid ourselves 
of the blight of slavery, we stand morally in the very vanguard 
of civilized mankind; while we have been great enough to fear 
no army or navy of the world, we have shown our greatness still 
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more conspicuously by our admiration of and devotion to peace. 
From the earliest days of our history we have condemned war 
as the enemy of the human race, from the earliest days we have 
advocated arbitration as the only reasonable method of adjusting 
disputes. 

Over one hundred years ago the young Commonwealth made 
its first Treaty of Arbitration to settle the question of boundaries 
with Great Britain, and from that day until this she has never 
hesitated to control her resentments and to hold back the anger 
of her people that judgment and not violence might determine 
the right. From that time until to-day we have on forty-seven 
occasions appeared as parties in these international litigations. 
In every case we have accepted the verdict as fully and freely 
as though countless bayonets were ready to enforce it, until we 
have established a practice of justice and fair dealing which has 
called forth the admiration of the world. Great Britain, to her 
honor be it said, has not been far behind us in the example that 
we have given. She, too, has preferred law to violence, and the 
two great English-speaking nations have seized every opportun- 
ity to resort to the forms of justice which appeal to their reason, 
rather than to indulge those instinctive resentments which are 
part of man’s inferior nature. There are few more hopeful 
signs in the history of Arbitration than that between Great 
Britain and the United States which is known as the Geneva 
Arbitration. It is the most conspicuous instance of a resort to 
friendly adjustment where provocation was so great, for our 
people had indeed suffered under a real and bitter grievance. 
When the very existence of the nation was in jeopardy, when 
brother was arrayed against brother and the whole fabric of our 
government was tottering to possible ruin, a friendly nation con- 
nived at efforts of the Union’s enemies, and indirectly aided in 
their attempts at our disruption. If there is anything more 
difficult to forgive than injury we have suffered, it is the injury 
that we have inflicted. Both nations therefore had much to 
forgive and much cause for resentment, but they mastered the 
temptation, and the result was the great lesson of the century. 
Since this great object-lesson in International Arbitration, it is 
idle to talk of insurmountable obstacles in the way of promoting 
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peace. If the United States could condone the depredations of 
the Alabama, and Great Britain could pay for them as she did, 
arbitration must be easy. But it was never so easy as to-day, 
All the civilization of the age is against war, and its intelligence, 
and learning, its science and its art, its greater tenderness for 
human life, its love of the beautiful, its commercial interests, all 
these are co-operating in harmonious solicitude to drive war from 
the face of the earth. The world knows too much to put its 
faith in war. What has war ever done to settle great questions? 
I speak not of defensive wars, of resistance to unjust aggression, 
for these may no more be condemned than the effort that the 
peaceful traveler makes to resist the banditti who look to his 
purse. Nations may be broken up and divided as in the case of 
the early colonies and Great Britain, and of the several Ameri- 
can Republics and Spain; war then seems unavoidable, for the 
bonds that have become oppressive can only be rent by force. 
I speak of war as a conflict between two independent nations, 
striving to obtain satisfaction for wounded honor, or to settle a — 
boundary question, or to collect a financial claim. This proce- 
dure as a means of obtaining justice is fast becoming obsolete. 
And how should it be otherwise? Montaigne has truly said that 
**the envy or spite of one single man, his pleasure, or a fit 
of domestic jealousy, causes that ought not to excite two fish- 
wives to scratch one another’s faces,— these have been causes 
enough for great trouble.’’ But despotic rulers with this power 
for mischief are fortunately rare. The people must be consulted 
about war and have a voice on the subject. 

There is no more formidable obstacle to causeless international 
conflict than the newspaper, provided the soldier can read it, 
which in our country at least he generally can do. True, the 
newspaper sometimes indulges for temporary purposes in wordy 
effervescence, and seeks to stimulate the fighting spirit for no 
wholesome end, but upon the whole the influence of the press is 
an influence of peace. The press realizes the value of interna- 
tional harmony from the standpoint of commerce, and on grave 
occasions is ready to advise against violence, to deprecate rash- 
ness, and to prefer reasonable settlement to violent experiment. 
It has done much to prevent war by bringing vivid pictures of 
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its horrors into every home, by tearing off some of its fine but 
false pretenses, by showing its ghastliness and ruthless destruc- 
tion, as they were never shown before. Butchery unadorned is 
not a pleasant subject of contemplation. The war correspondent 
has been an apostle of peace; he has made his pen pictures preach 
an unconscious sermon to his readers. The pity of it never 
struck the looker-on as it does to-day. We generally saw war at 
a great distance as through a glass, darkly, and heard but a vague 
and uncertain echo of the turmoil. The heinousness of the 
crime of causeless war was never fully realized until it was felt 
that this was not the only means of vindicating national rights. 
It 7s possible to settle questions without violating all the com- 
mandments; it is not impossible to preserve national self-respect 
without the sacrifice of human victims. The boy who has grown 
into manhood after passing through years of schooling is soon 
taught these things, and learns that he himself has a certain 
importance. He may be only a pawn on the chess-board, but 
pawns may check the king. He may overrate but certainly does 
not underestimate his importance, and readily learns that he has 
a real if uncertain cash value. He does not care of his own free 
choice to shoulder a musket, even of the latest pattern, unless 
it is plain to him that the honor of his country is at stake. 
He is above all things practical. He will lay down his life if 
needs be, as bravely as the off-shoot of any other race, but he 
will not be contented with a vague formula; he must have a 
reason for leaving his workshop or his farm to put on a uniform, 
and looks to the press to tell him what the quarrel is about. He 
has been told and taught and is ready to believe that quarrels 
can be settled by judges as well where millions of men are con- 
cerned on each side, as where single litigants are engaged in 
vindicating their respective rights. 
He is practical and therefore wants areal solution. He wants 
a decision that settles something. He knows that wise and hon- 
est men who have carefully studied the evidence are more likely 
to reach the requirements of justice than armed troops however 
brave, with their commanders however patriotic! The wisest 
and best of the soldiers whom he has known have admonished 
him against war. ‘* War is hell,’’ said General Sherman, and 
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this monosyllabic description can scarcely be improved in brevity 
and truth. He had seen it at its worst, and had emerged from 
it one of the idols of his people, but he knew, because he had 
seen, that the horrors that we can only imagine as the accom- 
paniments of perdition may alone give an adequate idea of the 
horrors of real war. 

General Grant, who stands as high in our esteem as any com- 
mander since Washington, also denounced the expense and 
savagery of war to his people. He told them in accents the 
sincerity of which no man can doubt, that he never knew a 
quarrel which could not have been better composed by friendly 
adjustment, than by resort to war. 

Such authorities as these will more than outweigh the few ex- 
ceptions which we find to pat war on the back as a blessing, and 
to praise it as a divine agency for good. Hegel, for instance, 
says that war is not an absolute evil and that perpetual peace 
would be a condition of moral stagnation for the nations. De 
Maistre adopting a higher tone declares that war is a divine fact, 
an instrument of the Kingdom of Providence destined to the 
necessary expiation of the crimes of men. The soldier and the 
executioner, he thinks, are both professional killers who should 
be equally honored. It is a pity that such writers of paradox 
cannot find a less ghastly subject for the exercise of their 
unconscious humor. The most conspicuous advocate of war in 
modern times, however, is Marshal Moltke. ‘* War,’’ he says, 
** enters into the views and designs of Providence; itis a means 
for the people worthy of fulfilling their object on earth, a divine 
mission not to fall into decay and to retemper the edge of their 
manhood.’’ A curious way indeed of avoiding decadence, and 
an expensiveone. Was it necessary to slaughter the 40,000 un- 
fortunate men on the field at Vionville and St. Privat in order to 
retemper the manhood of these two great nations? How many 
soldiers should be slain, and how many villages burned, and how 
many provinces devastated before the highest culture is reached? 
When and how can we be certain that decadence is stayed, and 
that progress requires no further killing of men? Who shall 
furnish periodical and plausible pretexts for war to be applied 
when the necessity arrives, not that justice may have her sway, 
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but that men may not be pampered into effeminacy by the charms 
of peace? We might ask this great warrior when he discovered 
and how, that war entered into the views and designs of Provi- 
dence; what winged messenger of the Prince of Peace vouch- 
safed for his private illumination the fearful fact that war was 
permitted to nations worthy of fulfilling upon earth a divine mis- 
sion, to preserve them from decay. If we can feel quite sure 
that this accomplished soldier really was inspired to express such 
appalling sentiments, we must despair of the future of the world. 
Then, indeed, may peace veiling her tear-stained face fall at the 
feet of the great warriors, proclaim her abdication and yield her 
sweet offices to the demands of bloody war. 

No, neither Marshal Moltke, nor others who may take the 
same dark view of the tendencies of the human race, can stem 
the current and beat down the rising tide. The world has 
supped full of horrors and slaughter and needless destruction for 
thousands of years and when the dawn appears on the horizon 
we may be assured that the sunshine is about to rise; we know 
that the storm is over when the sky is red. 

It is true that the more humane civilization of the age has 
sought to mitigate the cruelties inseparable from a condition of 
war. The victorious army no longer turns its prisoners into 
food. The vanquished are no longer sold as slaves for the 
enrichment of the captors; they are treated with such humanity 
as the situation of the parties permits. But nevertheless the 
horrors and destruction incident to modern warfare are ascend- 
ing in a rapidly increasing ratio. The ingenuity of man is 
nowhere more manifest than where he devises means for dealing 
death upon his fellows. While, as we have seen, there may bea 
rational difference of opinion as to the comparative merits of 
the chassepot and the needle-gun, the race has not stopped. 
One nation has devised a new rifle which is spoken of with 
delight and admiration by experts; it is a gem as an agent of 
speedy annihilation. The bullet has emerged from the element- 
ary condition as a simple perforator of the human organs, for it 
has been taught, while it breaks the bone, at the same time to 
pulverize it, so that the great advantage is presented by its use 
not only of temporarily disabling the smitten limb, but of insur- 
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ing against recovery of the victim, the superadded benefit of 
compulsory amputation being among the rewards of the new 
plan. Besides, the bullet itself is encased in nickel plate, thus 
affording in its improved appearance an artistic presentation of 
improved capacity for mischief which deserves admiration and 
praise, if it be inspired by Providence to prevent national decay, 

Thus for the smaller weapon which can only deal death at the 
rate of three or four men to one bullet. But the main progress 
seems to be in the production of the huge monster whose powers 
to mow down columns of men like blades of grass have been 
greatly increased. The new Canet gun which appears to have 
been adopted as a peace-preserver by the French government 
will throw a shell loaded with 300 bullets five times a minute 
with a range of seven thousand yards. But Herr Krupp is not 
to be undone by these Gallic efforts to avoid war, and it is mys- 
teriously said that he has contributed to the good cause a still 
more eloquent advocate of German philanthropy. It is suggested 
in addition that such improvement in armaments will require 
additions to the army, which will be increased in France by 
75,000 men, naturally necessitating the same addition of guard- 
ians of the peace on the side of Germany. We are thus rapidly 
approaching the hitherto unknown condition where huge armies 
will destroy each other before either is visible to the other save 
through a telescope. Perhaps this intolerable progress is to be 
the means, in the designs of Providence, for averting a conflict 
which no man can contemplate without the feeling that a new 
vista of horrors may teach the world, at any moment, that the 
wars of the past have been as the games of children. 

If the advocates of war will only ponder upon these things, 
and try to bring before the eye of their fancy an image of the 
possibilities which they are striving to turn into probabilities, 
they may conclude that the blood-letting which they so cheer- 
fully advocate may not be regulated according to hygienic prin- 
ciples. The life blood of a nation is too precious to be left to 
the mercy of experts, who are experts only in shedding it, but 
who are not always able to stop the flow of the life-giving fluid, 
after they have started it. For war is cruel and wasteful at its 
best, and we may expect to see it at its worst when it next breaks 
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out; what that worst may be imagination cannot picture, for 
there is nothing in the records of the past to afford facilities of 
comparison. 

To-day the United States and Great Britain are striving to 
crown the glories of this dying century with something better and 
greater than the world has seen. It is proposed to abolish hom- 
icide as a test of international right, by submitting causes of dis- 
pute to the calm judgment of wise men; a solution so simple 
and so economical that it requires great ingenuity to assail it with 
plausible reasons. All concede that in theory the plan is admir- 
able, that in practice on a limited scale it has proved of price- 
less value, that it is infinitely more likely to produce rational 
results, than the only other alternative, viz.: resort to war. 

But, say the objectors, what if our national honor should 
become involved? A momentous question indeed, and one 
absolutely impossible of reply, until we are told what is this 
national honor, wherein it lies, and how best it may be asserted. 
In what one of our many differences with Great Britain has our 
honor become so involved that the delicacy of its constitution 
required a prompt and vigorous regime of blood and iron? And 
yet we have had hot and long disputes where honor might have 
been called to the front by either nation, and made the pretense 
fora refusal to arbitrate. A nation’s honor, I would venture to 
say, is never compromised by temperance nor injured by for- 
bearance. A nation’s honor is not served by rash counsels, nor 
by violent impulses recklessly indulged in. It is indeed a frail 
and delicate possession, if it cannot live in an atmosphere of 
peace, it is a dangerous one if it is tarnished by friendly discussion 
and a disposition to hearken to the voice of justice. National 
honor may perhaps shine all the brighter when a great nation 
is slow to admit that her just dignity may be imperiled by the 
act of others. The honor of a nation is in her keeping, not in 
that of her neighbors; it cannot be lost save by her own act. 
To preserve her honor should be her main object and purpose, 
but she should not readily believe those who tell her that by hard 
blows alone may its integrity be protected. A nation’s honor 
consists in fidelity to her engagements, in carrying out her con- 
tracts in spirit as in the letter, in paying her just debts, in 
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respecting the rights of others, in promoting the welfare of her 
people, in the encouragement of truth, in teaching obedience to 
the law, in cultivating honorable peace with the world. How 
can our national honor be so grievously invaded that there can 
be no room for remonstrance, no time for discussion, no oppor- 
tunity allowed the aggressor for amendment? Spain within a 
few years offended Germany most grievously, and it was said 
insulted her flag, but Germany nevertheless arbitrated with 
Spain, and allowed the Pope to decide the question at issue. 
Has Germany’s honor suffered thereby? We seized British 
ships in the Behring Sea and condemned them in our ports, a 
most grievous insult according to the sensitive and self-consti- 
tuted custodians of British honor, but Great Britain adopted 
peaceful counsels, and a wise court heard, examined and decided 
the case without any apparent injury to British honor. Why is 
war a more reliable defender of our national honor than arbitra- 
tion? Readiness to fight may serve to prove that our country is 
not afraid to fight, but the world knows that to-day and needs 
no proof. War may prove that we have a gallant people behind 
our government ready to spend life and fortune for a good cause, 
but the world knows that of old. Why renew that proof? 
War may show that our financial resources are practically 
inexhaustible, and that we are able to build and buy the most 
approved engines of destruction, but that, too, is of public 
notoriety. Let us not call witnesses where the facts are con- 
ceded, nor embark upon expensive methods to satisfy the world 
of what the world is already quite convinced. As with men 
honor often means pride unembarrassed by scruples, so it may 
be with a nation. The standard with men differs according to 
latitude and surroundings, to social institutions and traditions, to 
civilization, religion, and many things. Men resort to the shot- 
gun, the revolver, the bowie knife or the club to heal or defend 
their honor, and lose it as often as they mend it. The effort of 
civilization has been for years to teach them that violence is not 
the safest champion of offended dignity, that the methods of 
the bravo, the manners of the ruffian or the tyranny of the bully 
may best be dealt with by a firm court and an officer of the 
law. Why should nations be prompt to seek redress through 
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force, so long as reason may be heard and reason’s voice is still 
respected ? 

Bluster with nations as with individuals is dying out. It is 
heard at times, but its voice squeaks, and shows senility. It 
cannot as of old arouse a nation into unthinking wrath nor drive 
it from its propriety. The wisdom and the experience of the 
world are against it. 

It was a favorite saying of Napoleon, he had borrowed it 
from Montesquieu, that no man is strong enough to fight against 
la nature des choses (the nature of things). It will get the 
best of him in the end, for the moral forces of nature are based 
on immutable and eternal principles; they will not be put down. 
They may be delayed, but they cannot be stayed. 

The day has gone by when honorable preferment could only 
be gained in war. The splendid triumphs of peace are winning 
over the heart of man from the glories of war. Perhaps the 
boy of to-day, by the time he has cast his first vote, may think 
it as well to be an Edison as a Napoleon, a Pasteur as a Welling- 
ton, a Franklin as a von Moltke, to build as to destroy, to save 
as to kill, to love as to hate. To labor for his bread, and to 
earn it by the sweat of his face is the curse, mercifully trans- 
formed into a blessing, but labor must and shall enjoy its rewards 
in peace. The divine founder of the Christian Church gave His 
peace and left His peace to those who followed Him as a price- 
less gift; now His followers with insistent prayer that has been 
growing into irresistible volume demand of their rulers that this 
inheritance shall not be taken from them on vain and shallow 
pretexts. Order has become the watchword of a growing 
civilization and order means the law, not the law of violence, 
not the law facetiously called the law of war, —that is the 
law of lawlessness, — but the law which grows from a living 
sense of justice, which depends upon reason, which invokes 
patience. 

The war of the future shall be the bloodless war of right 
against wrong, of good against evil, of truth against falsehood. 
We have had bitter and bloody wars called wars of religion, 
but the universal rule is to-day toleration and charity in the 
realm of conscience; can we, shall we in the light of nineteen 
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centuries of Christianity ever see such wars again? We have 
had great wars of succession, but the successions of kings and 
presidents are settled by law, and the claim to rule as of Divine 
right, if ever made, causes a smile of courteous commiseration, 
Wars of conquest have devastated the world, but who seeks to- 
day to remove his neighbor’s landmark? The grave causes of 
war that made deadly conflicts as inevitable as they were frequent 
have died out. 

The old element of personal prowess too is fast disap- 
pearing. Fancy the grim veterans of Napoleon’s Old Guard 
as with steady eye and steady step they marched with glist- 
ening bayonets to decide the day, cool as on a_ holiday 
parade, ready to die for their great: leader’s fame, knowing but 
one duty and doing it, fancy them to-day with modern weapons 
mocking their courage and bidding them die before they could 
reach their foe; fancy our gallant Sheridan with his Winchester 
braves charging a battery of guns that kill at five miles distance 
or meeting infantry that was dealing out death at such rate that 
personal gallantry meant only patient endurance of certain death. 
Let those who talk of war and its glories ponder upon these 
things and remember to what they would condemn the men 
whom they so flippantly enlist for the battles of the future. The 
prejudices, caprices, errors and passions of men may defer the 
hour of triumph, but come it must ; the constant tendency of 
man is towards peace, as soon as he emerges from the primitive 
condition wherein he most closely resembles the inferior tenants 
of the earth. Individually he longs for rest and the enjoyment 
of life. He undergoes hardship that he may have security and 
ease. Two thousand years ago the Roman poet expressed it in 


his graceful verse that can only be inadequately transferred into 
English :— 


Caught in the wild Egean Seas 

The sailor bends to heaven for ease, 
While clouds the fair moon’s lustre hide 
And not a star his course to guide. 
Furious in war the Thracian prays 

The quivered Mede, for ease, for ease, 
A blessing never to be sold, 

For gems, for purple, or for gold. 
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The good fight of peace, and for peace, is fairly won. Honor 
to those who have achieved it, and shown themselves the friends 
of the human race. The great consummation may be deferred, 
but come it will. As Hamlet said of death: If it be now,’ ’tis 


not to come; if it be not to come, it will be now; if it be not 
now, yet it will come. 
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THE SUPREME COURT ON THE MILITARY STATUS. 


The Court of Appeals of the District of Columbia has said 
that there is ‘* some room for question ’’ whether the provisions 
of the Fifth and Sixth Amendments of the constitution of the 
United States, which prescribe that no man shall be deprived of 
life, liberty, or property without due process of law, and that 
in criminal prosecutions the accused shall enjoy the right to 
be informed of the nature and cause of ‘the accusation against 
him, apply to persons in the military service’ — meaning, of 
course, in their military relations; for when a person enters 
the military service he does not cast off his ordinary obliga- 
tions as a citizen, but enters into a new relation in addition to 
the old. That the administration of military justice, or the 
system of court-martial procedure, is not controlled by the 
amendments of the constitution, had been strongly presented 
to the court in argument, but as the matter at issue could 
be decided without answering this question, it was avoided. 
It is not easy, perhaps, for the civil courts to appreciate 
that the soldier, in his military relation, has entered a new 
jurisdiction entirely separated from and beyond the reach 
of their jurisdiction and even of the amendments of the 
constitution. Nevertheless, it would have saved a great deal of 
trouble in Armes’ case, if the court had been more positive. 
Although the decision in that case fully sustained the military 
authority, this question was left very much in the same 
condition in which it was found. But it is one of the greatest 
importance, with reference to which our standing should be 
secure. Let us see what may be gathered from the opinions of 
the Supreme Court of the United States, for that court has 
explained the military status in such manner that we ought to 
be able to see our way in the future. 


1 Closson v. Armes, 7 App. D. C. 460. 
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‘‘Nor be deprived of life, liberty, or property, without due 
process of law.’’ ‘* This,” says Story,’ ‘‘is but an enlargement 
of the language of Magna Charta, ‘ nec super eum ibimus, nec 
super eum mittimus, nisi per legale judicium parium suorum, vel 
per legem terrae’ (neither will we pass upon him, or condemn 
him, but by the lawful judgment of his peers, or by the law of 
the land). Lord Coke says that these latter words, per legem 
terrae (by the law of the land), mean by due process of law, 
that is, without due presentment or indictment, and being 
brought in to answer thereto by due process of the common 
law.2 So that this clause in effect affirms the right of trial 
according to the process and proceedings of the common law.’’® 

And Kent says: ‘* The words, by the law of the land, as used 
originally in Magna Charta, in reference to this subject, are un- 
derstood to mean due process of law, that is, by indictment or 
presentment of good and lawful men; and this, says Lord Coke, 
is the true sense and exposition of those words. The better and 
larger definition of due process of law is, that it means law in 
its regular course of administration, through courts of justice.’’ ‘ 

And Mr. Justice Curtis, delivering the opinion of the Supreme 
Court in the case of Murray’s Lessee v. Hoboken Land and 
Improvement Company,” said :— 

‘¢ The words, ‘ due process of law,’ were undoubtedly intended 
to convey the same meaning as the words, ‘ by the law of the 
land,’ in Magna Charta. Lord Coke, in his commentary on 
those words,® says they mean due process of law. The consti- 
tutions which had been adopted by the several States before the 
formation of the Federal constitution, following the language 
of the great charter more closely, generally contained the words, 
‘but by the judgment of his peers, or the law of the land.’ The 
ordinance of Congress of July 13, 1787, for the government of 
the territory of the United States northwest of the river Ohio, 
used the same words. 


1 Story on the Constitution, Sec. Black. Comm. App. 304, 305; Barring- 
1789. ton on Statutes, 17; Id. 86, 87. 
22 Inst. 50, 51; 2 Kent’s Com. 8 Td. 
Lect. 24, p. 10 (2d ed., p. 18); Cave’s 4 Kent’s Com., Vol. 2, p. 13. 
English Liberties, p. 19; 1 Tuck. 5 18 How. 272. 
2 Inst. 50. 
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‘* The constitution of the United States, as adopted, contained 
the provision, that ‘ the trial of all crimes, except in cases of 
impeachment, shall be by jury.” When the fifth article of 
amendment containing the words now in question was made, the 
trial by jury in criminal cases had thus already been provided 
for. By the sixth and seventh articles of amendment, further 
special provisions were separately made for that mode of trial in 
civil and criminal cases. To have followed, as in the State con- 
stitutions, and in the ordinance of 1787, the words of Magna 
Charta, and declared that no person shall be deprived of his life, 
liberty, or property but by the judgment of his peers or the law 
of the land, would have been in part superfluous and inappro- 
priate. To have taken the clause, ‘law of the land,’ without 
its immediate context, might possibly have given rise to doubts, 
which would be effectually dispelled by using those words which 
the great commentator on Magna Charta, had declared to 
be the true meaning of the phrase, ‘law of the land,’ in that 
instrument, and which were undoubtedly then received as their 
true meaning.”’ 

And in Callan v. Wilson, Mr. Justice Harlan remarked as 
follows :— 

** The third article of the constitution provides for a jury in 
the trial of ‘all crimes, except in cases of impeachment.’ The 
word ‘crime’ in its more extended sense, comprehends every 
violation of public law; in a limited sense, it embraces offences 
of a serious or atrocious character. In our opinion, the provision 
is to be interpreted in the light of the principles which, at com- 
mon law, determined whether the accused, in a given class of 
cases, was entitled to be tried by a jury. It is not to be con- 
strued as relating only to felonies, or offences punishable by 
confinement in the penitentiary. It embraces as well some 
classes of misdemeanors, the punishment of which involves or 
may involve the deprivation of the liberty of the citizen. It 
would be a narrow construction of the constitution to hold that 
no prosecution for a misdemeanor isa prosecution for a ‘ crime’ 
within the meaning of the third article, or a ‘ criminal prosecu- 
tion’ within the meaning of the Sixth Amendment. And we do 
not think that the amendment was intended to supplant 
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that part of the third article which relates to trial by 
jury. There is no necessary conflict between them. Mr. Jus- 
tice Story says that the amendment, ‘in declaring that the 
accused shall enjoy the right to a speedy and public trial by an 
impartial jury of the State or district wherein the crime shall 
have been committed (which district shall be previously ascer- 
tained by law), and to be informed of the nature and cause of 
the accusation, and to be confronted with the witnesses against 
him, does but follow out the established course of the common 
law in all trials for crimes. Story on the Constitution, Section 
1791. And as the guarantee of a trial by jury, in the third 
article, implied a trial in that mode and according to the settled 
rules of the common law, the enumeration, in the Sixth Amend- 
ment, of the rights of the accused in criminal prosecutions, is to 
be taken as a declaration of what those rules were, and is to be 
referred to the anxiety of the people of the States to have in the 
supreme law of the land, and so far as the agencies of the gen- 
eral government were concerned, a full and distinct recognition 
of those rules, as involving the fundamental rights of life, liberty, 
and property.’’! 

Mr. Justice Harlan further remarked that according to many 
adjudged cases, arising under constitutions which declare, gen- 
erally, that the right of trial by jury shall remain inviolate, there 
are certain minor or petty offences that may be proceeded against 
summarily, and without a jury; and, in respect to other offences, 
the constitutional requirement is satisfied if the right to a trial 
by jury in an appellate court is accorded to the accused. 

This would not, however, apply to the trial by court-martial, 
which may be for a capital offence, and from which there is no 
appeal. If this trial is ** due process of law,’’ it would seem that 
it must be governed by the constitutional safeguards relating to 
the trial by jury. But the history of military law shows that 
the trial by court-martial, so far from being ‘‘ due process of 
law,’’ was the creation of an independent system, entirely sep- 
arated from it. This was recognized in the British Mutiny Act, 
to which we trace our court-martial system. ‘* Provided always, 


1127 U.S, 549. 


346 31 AMERICAN LAW REVIEW. 


that nothing in this act contained shall extend or be construed to 
exempt any officer or soldier whatsoever from the ordinary pro- 
cess of law.’’ Manifestly the ordinary process of law here 
referred to was quite a different and separate system from that 
which the act was legalizing. The trial by court-martial is not 
due process of law, but exists under the constitution, by virtue 
of a power unconnected with and independent of those provisions 
which relate to the ordinary judicial proceedings.! 

Mr. Justice Davis, delivering the opinion in Ex parte Milligan,? 
made these observations. He said, that the provisions of the 
constitution on the administration of criminal justice are too 
plain and direct to leave room for misconstruction or doubt of 
their true meaning. Those applicable to the case were found in 
that clause of the original constitution which says: ‘*¢ That the trial 
of all crimes, except in cases of impeachment, shall be by jury,” 
and in the fourth, fifth, and sixth articles of the amendments. 
These securities for personal liberties thus embodied, were such 
as wisdom and experience had demonstrated to be necessary for 
the protection of those accused of crime. And so strong was 
the sense of the country of their importance, and so jealous were 
the people that these rights, highly prized, might be denied them 
by implication, that when the original constitution was proposed 
for adoption it encountered severe opposition; and, but for the 
belief that it would be so amended as to embrace them, it would 
never have been ratified. 

The discipline necessary to the efficiency of the army and 
navy, he said, required other and swifter modes of trial than are 
Surnished by the common law courts; and, in pursuance of the 
power conferred by the constitution, Congress had declared the 
kinds of trial, and the manner in which they shall be conducted, 
for offences committed while the party is in the military or naval 
service. Every one connected with these branches of the public 
service is amenable to the jurisdiction which Congress has 
created for their government, and, while thus serving, surrenders 


1 See an article on “The Articles Military to the Civil Power;” and 
of War” in the first number of the brief of appellant, in the case of 
Journal of the Military Service Inst.; Closson v. Armes. 
also a paper on ‘‘ The Relation of the 2 4 Wall. 2. 
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his right to be tried by the civil court. All other persons, citi- 
zens of States where the courts are open, if charged with 
crime, are guaranteed the inestimable privilege of trial by jury. 

The minority opinion in this celebrated case was delivered by 
the Chief Justice; Justices Wayne, Swayne and Miller concur- 
ring. Referring to the exception in the Fifth Amendment with 
reference to the land and naval forces, and the militia whew in 
service, he said:— 

«‘ Now, we understand this exception to have the same im- 
port and effect as if the powers of Congress in relation to the 
government of the army and navy and the militia had been 
recited in the amendment, and cases within those powers had 
been expressly excepted from its operation. The States, most 
jealous of encroachments upon the liberties of the citizen, when 
proposing additional safeguards in the form of amendments, 
excluded specifically from their effect cases arising in the gov- 
ernment of the land and naval forces. Thus Massachusetts pro- 
posed that ‘ no person shall be tried for any crime by which he 
would incur an infamous punishment or loss of life until he be 
first indicted by a grand jury, except in such cases as may arise 
in the government and regulation of the land forces.’ The ex- 
ception in similar amendments, proposed by New York, Mary- 
land, and Virginia, was in the same or equivalent terms. The 
amendments proposed by the States were considered by the first 
Congress, and such as were approved in substance were put in 
form, and proposed by that body to the States. Among those, 
thus proposed, and subsequently ratified, was that which now 
stands as the Fifth Amendment of the constitution. We cannot 
doubt that this amendment was intended to have the same force 
and effect as the amendment proposed by the States. We can- 
not agree to a construction which will impose on the exception 
in the Fifth Amendment a sense other than that obviously indi- 
cated by action of the State conventions. 

‘*We think, therefore, that the power of Congress, in the 
government of the land and naval forces and of the militia, is 
not at all affected by the fifth or any other amendment.’’ 

Although the opinion of the court in this case is not so ex- 
plicit in its language as that of the minority in stating that the 
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government of the land and naval forces is not affected by the 
amendments, this would seem to have been in Justice Davis’ 
mind also. The separateness of the jurisdictions was evidently 
before him when he said that the discipline necessary to the 
efficiency of the army and navy required other and swifter modes 
of trial than are furnished by the common law courts, and there- 
fore Congress, in pursuance of power conferred by the consti- 
tution, had declared the kinds of trial, and the manner in which 
they should be conducted, for offences, committed by persons 
in the military and naval services —that is, offences against 
these jurisdictions, for, except in so far as the person who enters 
either service thereby assumes new obligations, his obligations 
existing before his entry into service remain in force, modified, 
however, to some extent by his new status. 

But in the case of Dynes v. Hoover,' the Supreme Court ex- 
pressly recognizes the independence, within their own special 
and limited spheres, of the military and naval systems, or at 
least of that part of them which relates to court-martial juris- 
diction. Citing the provisions of the constitution giving Con- 
gress the power to provide and maintain a navy (this was a case 
arising in the navy), and to make rules for the government and 
regulation of the land and naval forces, and the Fifth Amendment 
which excepts cases arising in the land or naval forces from the 
requirement of a presentment of a grand jury in cases of 
capital or otherwise infamous crime, and the clause declaring the 
President to be commander-in-chief, the Supreme Court (Mr. 
Justice Wayne delivering the opinion) said that these provisions 
show that Congress has the power to provide for the trial and 
punishment of military and naval offences in the manner then 
and now practiced by civilized nations, and that the power to do 
so is given without any connection between it and the third arti- 
cle of the constitution defining the judicial power of the United 
States ; indeed, that the two powers are entirely independent of 
each other. Courts-martial derive their jurisdiction and are reg- 
ulated with us by an Act of Congress, in which the crimes that 
may be committed, the manner of charging the accused, and of 


1 20 How. 65. 
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trial, and the punishments which may be inflicted, are expressed 
in terms; or they may get jurisdiction by a fair deduction from 
the definition of the crime. What these crimes are, and how 
they are to be punished, is well known by practical men in the 
navy and army, and by those who have studied the law of courts- 
martial and the offences of which they have cognizance. With 
the sentences of courts-martial which have convened regularly, 
and have proceeded legally, and by which punishments are 
directed, not forbidden by law, or which are according to the 
laws and customs of the sea, civil courts have nothing to do, nor 
are they in any way alterable by them. ‘If it were otherwise, 
the civil courts would virtually administer the rules and articles 
of war, irrespective of those to whom that duty and obligation 
has been confided by the laws of the United States, from whose 
decisions no appeal or jurisdiction of any kind has been given to 
the civil magistrate or civil courts.”’ 

**Of questions not depending upon the construction of the 
statutes,’’ said Mr. Justice Gray, in Smith v. Whitney, ‘* but 
upon unwritten military law or usage, within the jurisdiction of 
courts-martial, military or naval officers, from their training and 
experience in the service, are more competent judges than the 
courts of common law.’’ 

And in the case of Kurtz v. Moffitt, he said, that in the United 
States the line between civil and military jurisdiction has always 
been maintained; ! that the Fifth Article of Amendment of the 
constitution, which declares that ‘‘no person shall be held to 
answer for a capital or otherwise infamous crime, unless on pre- 
sentment or indictment of a grand jury,’’ expressly excepts 
‘cases arising in the land or naval forces,’’ and leaves such 
cases subject to the rules for the government and regulation of 
those forces which, by the eighth section of the first article of 
the constitution, Congress is empowered to make; that courts- 
martial form no part of the judicial system of the United States ; 
that their proceedings, within the limits of their jurisdiction, 
cannot be controlled or revised by the civil courts ; and that Con- 
gress has never conferred upon civil officers or magistrates or 


1 See the remarks of Mr. Justice Brown, in U. S. v. Clark, 31 Fed. Rep. 713. 
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private citizens any power over offenders punishable only ina 
military tribunal. Agreeably to this view, neither a peace officer 
nor a private citizen could, without legislative authorization, 
arrest a military offender, without a warrant, but a military 
officer could. 

The exposition of the law, given in Dynes v. Hoover, has been 
repeatedly aflirmed by the Supreme Court.? 

Commenting on the decision of the Supreme Court, in Dynes 
v. Hoover, the Supreme Court of the District of Columbia, 
In re Esmond et al.,? said that we have the authority 
of that case for applying the principles laid down in Ex parte 
Bigelow® to the proceedings and judgment of a court- 
martial in a case where the court had jurisdiction of the 
offence and of the person accused. ‘* In the case before us,” 
said the court, ‘* it is clear that the court-martial had jurisdiction 
of the kind of crime for which the petitioner was tried, and of 
the person of the prisoner. Having these, it had, in the language 
of Bigelow’s case, ‘ jurisdiction to hear and decide upon the 
defences offered by him,’ and ‘ the matter now presented (autre- 
fois acquit) was one of these defences.’,’’ And referring to the 
provisions of the constitution mentioned, the court said :— 

‘* These provisions contemplate the establishment by Congress 
of two distinct systems of jurisdiction for the punishment of 
crime, and that each should be complete and sufficient. In other 
words, they import that the power of Congress ‘ to make rules 
for the government of the land and naval forces’ includes power 
to establish institutions for the trial and punishment of crimes 
committed by persons in the land and naval forces, whose action 
and judgments shall be as conclusive for all purposes as the 
action and judgments of any other tribunals can be. 

‘* If such tribunals have actually been established, their judg- 
ments must be treated precisely as the judgments of the courts 
of the other system of jurisdiction are treated. 


1 Ex parte Reed, 100 U. S. 13; Jandigham, 1 Wall. 243; Ex parte 
Wales v. Whitney, 114U.S. 564; Smith Milligan, 4 Wall. 123; Swaim v. United 
v. Whitney, 116 U. S. 167; Kurtz States, 165 U. S. 553. 

v. Moffitt, 115 U. S. 487; Coleman v. 2 5 Mackey, 64. 

Tennessee, 97 U.S. 514; Ex parte Val- 1138 U. S. 328. 
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‘In the light of its constitutional authority to do so, it is 
clear to us that Congress has intended by the articles of war to 
establish such a system. In addition to courts for trial, it has 
provided a separate and complete line of reviewing authorities, 
terminating in the same executive, who is authorized to pardon 
officers tried in the other courts of the United States. 

“It is clear on principle, that these tribunals have power to 
adjudicate conclusively whatsoever they have power to adjudicate 
at all. 

‘‘ This general principle, applicable to all courts of final juris- 
diction, has been applied by the Supreme Court of the United 
States to the judgments of courts-martial.”’ 

There can thus be no doubt as to the views of the Supreme 
Court with reference to the independence and completeness 
within its sphere of action, that is, within its jurisdiction, of the 
court-martial system. But this principle is not limited to the 
court-martial system, which indeed is only a part of a general 
system founded on the same constitutional powers. So far as 
the power of State courts is concerned, the Supreme Court (Mr. 
Justice Field delivering the opinion) has held! that they should 
refuse the writ of habeas corpus, when it appears on the applica- 
tion that the person is confined under the authority, or claim or 
color of authority, of the United States, by an officer of that gov. 
ernment. And in the case before it the court held that a State 
officer, having general power to issue the writ, was without 
authority to issue it for the discharge of the prisoner, it appear- 
ing, upon the application presented to him for the writ, that the 
prisoner was held by an officer of the United States, under claim 
and color of the authority of the United States, as an enlisted 
soldier mustered into the military service of the national 
government.? 

So Mr. Justice Miller said,’ that in the case of a man in the 
military or naval service, where he is, whether as an officer or a 
private, always more or less subject in his movements, by the 
very necessity of military rule and subordination, to the orders 
of his superior officers, it should be made clear that some un- 


1 Tarble’s case, 13 Wall. 397. And 2 Wales v. Whitney, 114 U. S. 571. 
see Ableman v. Booth, 21 How. 506. 
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usual restraint upon his liberty of personal movement exists to 
justify the issue of the writ; otherwise every order of the supe- 
rior officer directing the movements of his subordinate, which 
necessarily to some extent curtails his freedom of will, may be 
held to be a restraint of his liberty, and the party so ordered 
may seek relief from obedience by means of a writ of habeas 
corpus. 

But, although the court-martial system is within its jurisdic. 
tion complete and independent, the judgment of a court-martial 
may be questioned collaterally. In Runkle v. United States,! 
the Supreme Court made the following statement of this :— 

‘* A court-martial organized under the laws of the United 
States is a court of special and limited jurisdiction. It is called 
into existence for a special purpose and to perform a particular 
duty. When the object of its creation has been accomplished it 
is dissolved.2, Such also is the effect of the decision of this 
courtin Wise v. Withers,® which, according to the interpretation 
given it by Chief Justice Marshall in Ex parte Watkins,‘ ranked 
a court-martial as ‘ one of those inferior courts of limited juris- 
diction whose judgments may be questioned collaterally. To 
give effect to its sentences it must appear affirmatively and un- 
equivocally that the court was legally constituted; that it had 
jurisdiction ; that all the statutory regulations governing its pro- 
ceedings had been complied with, and that its sentence was 
conformable to law.’ There are no presumptions in its favor so 
far as these matters are concerned. As to them, the rule an- 
nounced by Chief Justice Marshall in Brown v. Keene,® in respect 
to averments of jurisdiction in the courts of the United States, 
applies. His language is: ‘ The decisions of this court require, 
that averment of jurisdiction shall be positive — that the declara- 
tion shall state expressly the fact on which jurisdiction depends. 
It is not sufficient that jurisdiction may be inferred, argumenta- 
tively, from its averments.’ All this is equally true of the pro- 


1 122 U.S. 555. 3 3 Cranch, 331. 

2 8 Greenl. Ev., Sec. 470; Brooks v. 4 3 Pet. 193, 207. 
Adams, 11 Pick. 441, 442; Mills v. 5 Dynes v. Hoover, 20 How. 65, 80; 
Martin, supra; Duffield v. Smith, 3S. Mills v. Martin, 19 Johns. 33. 
& R. 590, 599. 6 8 Pet. 112, 115. 
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ceedings of courts-martial. Their authority is statutory, and the 
statute under which they proceed must be followed throughout. 
The facts necessary to show their jurisdiction and that their 
sentences were comformable to law must be stated positively ; and 
it is not enough that they may be inferred augumentatively.”’! 

But, when a court-martial has cognizance of the charges and 
jurisdiction of the person, and acts within the scope of its lawful 
powers, Whatever irregularities or errors may have occurred in 
the proceedings, its sentence must be held valid when questioned 
in a collateral way.? 

The status of a person is his legal position or condition. Thus, 
when we say that the status of a woman after a decree nisi for 
the dissolution of her marriage with her husband has been made, 
but before it has been made absolute, is that of a married woman, 
we mean that she has the same legal rights, liabilities and dis- 
abilities as an ordinary married woman. The term is chiefly 
applied to persons under disability, or persons who have some 
peculiar condition which prevents the general law from applying 
to them in the same way as it does to ordinary persons. The 
question of status is of importance in jurisprudence, because it 
is generally treated as a basis for the classification of law, ac- 
cording as it applies to ordinary persons (general law, normal 
law, law of things), or to persons having a status, 7. e., a dis- 
ability or peculiar legal condition, such as infants, married women, 
lunatics, convicts, bankrupts, aliens, public officers, ete. (partic- 
ular law, abnormal law, law of persons ).° 

By enlistment a person acquires a new status. This was fully 
set forth by the Supreme Court in Grimley’s case,‘ from the de- 
cision in which (delivered by Mr. Justice Brewer ) a liberal extract 
is made: — 

‘* But in this transaction something more is involved than the 
making of a contract, whose breach exposes to an action for 


1The question, how far a civil 2 Keyes v. U. S., 109 U. S. 386; 
court may go in determining whether Swaim v. United States, 165 U. S. 553; 
a subject-matter is within the scope Johnson v. Sayer, 158 U. S. 109. 

of military jurisdiction, has been con- 3 Rapalje & Lawrence’s Law Dic- 
sidered elsewhere under the head of tionary. 

“The Relation of the Military to the 4137 U. S. 147. 

Civil Power.”? 
VOL. XXXI. 23 
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damages. Enlistment is a contract; but it is one of those con- 
tracts which changes the status; and, where that is changed, no 
breach of the contract destroys the new status or relieves from 
the obligations which its existence imposes. Marriage is a con- 
tract; but it is one which creates a status. Its contract obliga- 
tions are mutual faithfulness; but a breach of those obligations 
does not destroy the status or change the relation of the parties 
to each other. The parties remain husband and wife, no matter 
what their conduct to each other —no matter how great their 
disregard of marital obligations. It is true that courts have 
power, under the statutes of most States, to terminate those 
contract obligations, and put an end to the marital relations, 
But this is never done at the instance of the wrongdoer. The 
injured party, and the injured party alone, can obtain relief and 
a change of status by judicial action. So, also, a foreigner by 
naturalization enters into new obligations. More than that, he 
thereby changes his status; he ceases to be an alien, and becomes 
a citizen, and when that change is once accomplished, no dis- 
loyalty on his part, no breach of the obligations of citizenship, 
of itself, destroys his citizenship. In other words, it is a general 
rule accompanying a change of status, that when once accom- 
plished it is not destroyed by the mere misconduct of one of the 
parties, and the guilty party cannot plead his own wrong as 
working a termination and destruction thereof, Especially is he 
debarred from pleading the existence of facts personal to him- 
self, existing before the change of status, the entrance into new 
relations, which would have excused him from entering into 
those relations and making the change, or if disclosed to the 
other party, would have led it to decline admission into the rela- 
tion, or consent to the change. 

** By enlistment the citizen becomes a soldier. His relations 
to the State and the public are changed. He acquires a new 
status, with correlative rights and duties; and although he may 
violate his contract obligations, his status as a soldier is un- 
changed. He cannot of his own volition throw off the gar- 
ments he has once put on, nor can he, the State not objecting, 
renounce his relations and destroy his status on the plea that, if 
he had disclosed truthfully the facts, the other party, the State, 
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would not have entered into the new relations with him, or per- 
mitted him to change his status. Of course these considerations 
may not apply where there is insanity, idiocy, infancy, or any 
other disability which, in its nature, disables a party from 
changing his status or entering into new relations. But where a 
party is sud Juris, without. any disability to enter into the new 
relations, the rule generally applies as stated. A naturalized 
citizen would not be permitted, as a defense to a charge of 
treason, to say that he had acquired his citizenship through per- 
jury, that he had not been a resident of the United States for 
five years, or within the State or Territory where he was natur- 
alized one year, or that he was not a man of good moral charac- 
ter, or that he was not attached to the constitution. No more 
can an enlisted soldier avoid a charge of desertion, and escape 
the consequences of such act, by proof that he was over age at 
the time of enlistment, or that he was not able-bodied, or that he 
had been convicted of a felony, or that before his enlistment he 
had been a deserter from the military service of the United 
States. These are matters which do not inhere in the substance 
of the contract, do not prevent a change of status, do not render 
the new relations assumed absolutely void. And in the case of a 
soldier, these considerations become of vast public importance. 
While our regular army is small compared with those of Euro- 
pean nations, yet its vigor and efficiency are equally important. 
An army is not a deliberative body. Itis the executivearm. Its 
law is that of obedience. No question can be left open as to the 
right to command in the officer, or the duty of obedience in the 
soldier. Vigor and efficiency on the part of the officer and con- 
fidence among the soldiers in one another are impaired if any 
question be left open as to their attitude to each other. So, 
unless there be in the nature of things some inherent vice in the 
existence of the relation, or natural wrong in the manner in 
which it was established, public policy requires that it should not 
be disturbed. Now, there is no inherent vice in the military 
service of a man forty years of age. The age of thirty-five, as 
prescribed in the statute, is one of convenience merely. The 
government has the right to the military service of all its able- 
bodied citizen; and may, when emergency arises, justly exact 
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that service from all. And if for its own convenience, and with 
a view to the selection of the best material, it has fixed the age 
at thirty-five, it is a matter which in any given case it may waive; 
and it does not lie in the mouth of any one above that age, on 
that account alone, to demand release from an obligation volun- 
tarily assumed, and discharge from a service voluntarily entered 
into. Theegovernment, and the government alone, is the party 
to the transaction that can raise objections on that ground. We 
conclude, therefore, that the age of the petitioner was no ground 
for his discharge.”’ 

In this case it was held that the oath of allegiance is the 
pivotal fact which changes the status from that of civilian to 
that of soldier. 

And in Morrissey’s case,! the Supreme Court applied the 
principle of a change of status to the enlistment of a mmor, 
holding that the age at which an infant shall be competent to 
do any acts or perform any duties, military or civil, depends 
wholly upon the legislature; that Congress has declared that 
minors over the age of sixteen are capable of entering the 
military serviec, and undertaking and performing its duties; 
that an enlistment is not a contract only, but effects a change of 
status, and is not, therefore, like an ordinary contract, voidable 
by the infant; that Morrissey’s contract of enlistment, he 
having enlisted when seventeen years of age, was good so far 
as he was concerned; and that he was not only de facto, but 
de jure, a soldier — amenable to military jurisdiction.’ 


1 137 U. S. 157. 

2 Mr. Justice Brown, now of the 
Supreme Court, rendered a decision 
in the Circuit Court, Eastern District 
of Michigan, In re Cosenow (37 Fed. 
Rep. 668), which is of great value in 
considering the status of the enlisted 
minor. He held that an enlistment 
contrary to law is not void, but void- 
able; that if the soldier and his guard- 
ian both consent to his serving, the 
enlistment is binding; and that the 
only object of obtaining the consent of 
the guardian in writing is that it 


could not be retracted. So long as 
the verbal consent of the parent or 
guardian is not withdrawn by the com- 
mencement of proceedings to obtain 
his release, the recruit is bound to 
military service, and is subject to the 
rules and articles of war. But ifhebe 
under sixteen years of age, the enlist- 
ment is voidable at the election of the 
minor himself, under Section 1118 
Revised Statutes of the United States. 

As to the liability of a minor to be 
tried by a court-martial for any mili- 
tary offence committed after his en- 
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With acts affecting military rank or status only, said Mr. 
Justice Gray,! or offences against articles of war or military 
discipline, the civil courts have uniformly declined to interfere. 
No acts of military officers or tribunals, within the scope of 
their jurisdiction, can be revised, set aside, or punished, civilly 
or criminally, by a court of common law. But for a malicious 
exercise by a military officer of lawful authority; or for acts of 
a military officer or court, in excess of authority, though done 
in good faith, toward those in the military service, and a fortiori 
toward those who are not, when the civil laws are in full force, 
the person injured may obtain redress in the ordinary way, by 
suit against the wrongdoer. So Mr. Justice Miller, in Bates v. 
Clark,? said, that it is a sufficient answer to the plea, that the 
defendants were subordinate officers acting under orders of a 
superior, to say that whatever may be the rule in time of war 
and in the presence of actual hostilities, military officers 
can no more protect themselves than civilians in time of peace 


listment, the cases, he said, are nearly 
uniform; and he cited, among others, 
the case of Wilber v. Grace, 12 Johns. 
68, in which the court held, that the 
question is not whether the contract 
is valid or void, nor whether the sol- 
dier is entitled to be discharged from 
the service. The contract may be 
void, and he may be entitled to his 
discharge; but it does not follow that 
he is to be his own judge, and to dis- 
charge himself by desertion. 

The case of Commonwealth v. Gam- 
ble, 11S. & R. 93, was also cited. In 
this case the court held the enlistment 
of an infant in the marine corps valid, 
but remarked that there was another 
independent ground upon which he 
must be remanded, as the recruit was 
in confinement on a charge of deser- 
tion; ‘that the law is clear that he 
must abide the sentence of a court- 
martial before he can contest the valid- 
ity of the enlistment. There would 
be an end of all safety if a minor could 
insiuuate himself into an army, and, 


after having perhaps jeoparded its 
very existence by betraying its secrets 
to the enemy, escape military punish- 
ment by claiming the privileges of in- 
fancy.’”? And Mr. Justice Brown cited 
Ex parte Andeson, 16 Iowa 595, in 
which the court refused to inquire 
into the validity of an enlistment 
where the recruit was held to answer 
to a charge of desertion, but re- 
manded him to the military court for 
trial, and also other cases in which 
like rulings were made. And he con- 
cluded in the case before him (which 
was the petition of a parent for the 
discharge of a minor who had enlisted, 
had deserted, and was awaiting sen- 
tence), that the court-martial had 
jurisdiction of the offence committed 
by the recruit, and that he must be 
remanded to await the result of his 
trial. 

1 Tyler v. Pomeroy, 8 Allen 480. 

295 U. S. 209 (see in this connec- 
tion McCall v. McDowell, 15 Fed. Cas. 
1235). 
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by orders emanating from a source which is itself without 
authority. 

There are occasions, said Chief Justice Taney, in Mitchell y, 
Harmony,' in which private property may lawfully be taken 
possession of or destroyed to prevent it from falling into the 
hands of the public enemy; and also, where a military officer, 
charged with a particular duty, may impress private property 
into the public service or take it for public use. Unquestiona- 
bly, in such cases, the government is bound to make full com- 
pensation to the owner; but the officer is not a trespasser. In 
all these cases, however, the danger must be immediate and im- 
pending, or the necessity urgent for the public service, such as 
will not admit of delay, and where the action of the civil author- 
ity would be too late in providing the means which the occasion 
calls for. It is impossible to define the particular circumstances 
of danger or necessity in which this power may be lawfully 
exercised. Every case must depend on its own circumstances. 
It is the emergency that gives the right, and the emergency must 
be shown to exist before the taking can be justified. But in 
deciding upon this necessity, the state of the facts, as they 
appeared to the officer at the time he acted, must govern the 
decision; for he must necessarily act upon the information of 
others as well as his own observation. And if, with such infor- 
mation as he had a right to rely upon, there is reasonable ground 
for believing that the peril is immediate and menacing, or the 
necessity urgent, he is justified in acting upon it; and the dis- 
covery afterwards that it was false or erroneous, will not make 
him a trespasser. But it is not sufficient to show that he exer- 
cised an honest judgment, and took the property to promote the 
public service; he must show by proof the nature and character 
of the emergency, such as he had reasonable grounds to believe 
it to be, and itis then for a jury to say, whether it was so press- 
ing as not to admit of delay; and the occasion such, according 
to the information upon which he acted, that private rights must 
for the time give way to the common and public good. 

In Wilkes v. Dinsman,’ the original action was trespass brought 
by a marine against his commanding officer for injury by punish- 


1 13 How. 115. 2 7 How. 89. 
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ment for an offence, on a naval exploring expedition. The 
Supreme Court held .as follows :— 

«¢ Especially is it proper, not only that a public officer, situated 
like the defendant, be invested with a wide discretion, but be 
upheld in it, when honestly exercising, and not transcending it, 
as to discipline in such remote places, on such a long and danger- 
ous cruise, among such savage islands and oceans, and with the 
safety of so many lives, and the respectability and honor of his 
country’s flag in charge. 

‘In such a critical position, his reasons for action, one way or 
another, are often the fruits of his own observation, and not 
susceptible of technical proof on his part. No review of his 
decisions, if within his jurisdiction, is conferred by law on either 
courts, or juries, or subordinates, and, as this court held in 
another case, it sometimes happens that ‘ a prompt and unhesi- 
tating obedience to orders is indispensable to the complete attain- 
ment of the object.’ ‘ While subordinate officers or soldiers are 
pausing to consider whether they ought to obey, or are scrupu- 
lously weighing the evidence of the fact upon which the comman- 
der-in-chief exercises the right to demand their services, the 
hostile enterprise may be accomplished without the means of 
resistance.’ 

** Hence, while an officer acts within the limits of that discre- 
tion, the same law which gives it to him will protect him in the 
exercise of it. But for acts beyond his jurisdiction, or attended 
by circumstances of excessive severity, arising from ill-will, a 
depraved disposition, or vindictive feeling, he can claim no 
exemption, and should be allowed none under color of his office, 
however elevated, or however humble the victim.? 

‘* When not offending under such circumstances, his justifica- 
tion does not rest on the general ground of vindicating a tres- 
pass in private life, and between those not acting officially and 
not with a discretion. Because then, acts of violence being first 
proved, the person using them must go forward next, and show 
the moderation or justification of the blows used.* 


112 Wheat. 30. 3 2 Greenleaf on Evidence., Sec. 99. 
22 Carr. & Payne, 158, note; 4 
Taunton, 67. 
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‘** The chief mistake below was in looking only to such cases as q 
guide. For the justification rests here on a rule of law entirely 
different, though well settled, and is, that the acts of a public 
officer on public matters, within his jurisdiction, and where he 
has a discretion, are to be presumed legal, till shown by others 
to be unjustifiable.! 

‘** This, too, is not on the principle merely ‘that innocence and 
doing right are to be presumed, till the contrary is shown.? But 
that the officer, being intrusted with a discretion for public pur- 
poses, is not to be punished for the exercise of it, unless it is 
first proved against him, either that he exercised the power con- 
fided in cases without his jurisdiction, or in a manner not confided 
to him, as with malice, cruelty, or willful oppression, or, in the 
words of Lord Mansfield, in Wall v. McNamara, that he exer- 
cised it as ‘if the heart is wrong.’* In short, it is not enough 
to show he committed an error in judgment, but it must have 
been a malicious and willful error.‘ 

‘*It may not be without some benefit, in a case of so much 
interest as this, to refer a moment further to one or two par- 
ticular precedents in England and this country, and even in this 
court, in illustration of the soundness of these positions. 

‘* Thus in Drewe v. Coulton,® which was an action against the 
defendant, who was a public returning officer, for refusing a 
vote, Wilson, J., says: ‘ This is, in the nature of it, an action for 
misbehavior by a public officer in his duty. Now, I think that 
it cannot be called misbehavior unless maliciously and willfully 
done, and that the action will not lie for a mistake in law.’ ‘ By 
willful, I understand contrary to a man’s own conviction.’ 

‘¢* In very few instances is an officer answerable for what he 
does to the best of his judgment in cases where he is compellable 
to act, but the action lies where the officer has an option whether 
he will act or no.’ See these last cases collected in Seaman v. 
Patten.® 


1 Gidley v. Palmertson, 7 J. B. 8 2 Carr. & Payne, 158, note. 
Moore, 111; Vanderheyden v. Young, 4 Harman v. Tappenden et al., 1 
11 Johns. 150; 6 Har. & Johns. 329; East, 562, 565, note. 
Martin v. Mott, 12 Wheat. 31. 5 1 East, 563, note. 

2 1 Greenl. Secs. 35-37. 6 2 Caines, 313, 315. 
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‘In a case in this country,! Spencer, J., says, for the whole 
court, on a state of facts much like the case in East: ‘ It would, 
in our opinion, be opposed to all the principles of law, justice, 
and sound policy, to hold that officers called upon to exercise 
their deliberate judgments are answerable for a mistake in law, 
either civilly or criminally, when their motives are pure, and 
untainted with fraud or malice.’ Similar views were again 
expressed by the same court in the same volume (p. 160), in 
Vanderheyden v. Young. And in a like case, the Supreme 
Court of New Hampshire recognized a like principle. ‘It is 
true,’ said the chief justice for the court, ‘ that moderators may 
decide wrongly with the best intentions, and then the party will 
be without remedy. And so may a court and jury decide 
wrongly, and then the party will also be without remedy.’ 
But there is no liability in such case without malice alleged and 
proved.? 

‘Finally, in this court, like views were expressed, through 
Justice Story, in Martin v. Mott: * * Whenever a statute gives 
a discretionary power to any person, to be exercised by him 
upon his own opinion of certain facts, it is a sound rule of con- 
struction that the statutes constitute him the sole and exclusive 
judge of the existence of these facts.’ ‘ Every public officer is 
presumed to act in obedience to his duty, until the contrary is 
shown.’ ”’ 

To sum up, then, the following may be given as conclusions 
of the Supreme Court affecting the military status :— 

1. The proceedings and judgments of a court-martial, which 
has jurisdiction over the person of the defendant and the offence 
with which he is charged, and which has acted within the scope 
of its lawful powers, can not be reviewed or controlled by the 
civil courts. 

2. The court-martial is an inferior court of limited jurisdic- 
tion, whose judgments may be questioned collaterally. But 
when it appears that the court-martial has jurisdiction over the 
person and the offence, and has acted within the scope of its 
lawful powers, the civil court can proceed no further. 


1 Jenkins v. Waldron, 11 Johns. 121. $12 Wheat. 31. 
? Wheeler v. Patterson, 1 N. Hamp. 90. 
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3. The court-martial is no part of the judicial system of the 
United States, but is established and controlled by the rules for 
the government and regulation of the forces which, by the eighth 
section of the first article of the constitution, Congress js 
empowered to make. The constitutional provisions relating to 
the ordinary trial do not apply to the court-martial. 

4. Military officers are protected by law for acts within the 
limits of their discretion, but for acts beyond their jurisdiction 
or attended by circumstances showing malice they will be allowed 
no protection under the color of office. 

5. ‘* Whatever may be the rule in time of war and in the pres- 
ence of actual hostilities, military officers can no more protect 
themselves than civilians in time of peace by orders emanating 
from a source which is itself without authority.”’ 

6. Enlistment is a contract involving a change of status, which 
can not be thrown off by the soldier at will, even though he be 
an infant. 

7. When a man enters the military service he submits himself 
to an entirely distinct jurisdiction — the jurisdiction of military 
law; and within this jurisdiction his acts are alone to be 
measured by the judgment of the courts and authorities belonging 
to it. 

8. State courts have no authority to grant the writ of habeas 
corpus, when it appears on the application that the person is 
held under the authority of the United States as an enlisted 
soldier. 


G. Norman LIzBER. 
WasHINGTON, D. C. 
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POWER OF CORPORATIONS TO EXECUTE GUARAN- 
TIES. 


The doctrine is axiomatic, that the extent to which a corpora- 
tion is bound by a contract depends, in the first place, upon the 
proper construction of the statute, whether general or special, 
which gives it existence as a legal entity, and defines what it may 
and may not do, and, in the second place, upon the fact, that 
the contract is necessarily executed by agents, and not by the 
corporation itself. The operation of these fundamental princi- 
ples, in the case of a contract having the special characteristics 
of a guaranty, will be readily comprehended, if we look beneath 
its external form, and consider what it really means. 

All dealings between business men contemplate a transfer of 
money or of money’s worth, and, if one of the parties to a com- 
mercial transaction is a corporation having the power to engage 
in that transaction, it is clearly immaterial whether it settles 
its obligations in currency, or in something which the other 
party consents to receive in lieu of currency. Nor can it be of 
any moment, so long as we confine ourselves to the question of 
corporate power, whether the settlement is made a condition 
precedent to the acquisition of the thing which is to pass to the 
corporation, or is to take place at some future time. Nor will 
it be seriously contended that, if the settlement is to be post- 
poned, the validity of the arrangement will be affected by the 
fact that the liability assumed by the corporation is or is not 
evidenced by a written instrument. It is equally impossible to 
maintain with any show of reason that, if such an instrument 
should be executed, the authority of the corporation to execute 
it in a conditional form, such as a guaranty, is more restricted 
than its authority to execute it in an absolute form, such as a 
promissory note or a bond. The incidents of present or future 
time, of writing or want of writing, of directness or contin- 
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gency, are mere matters of detail.1_ The essential question js 
merely whether the corporation has, under the given circum. 
stances, the power to surrender a part of its property for the 
purpose of obtaining the particular economic advantage which 
is the object of the transaction. If the charter authorizes it to 
bargain for that advantage, the manner in which the surrender 
of its property is effectuated cannot be of any importance what- 
ever. A guaranty, being simply a conditional promise to trans- 
fer money at some future time, is obviously valid or invalid, 
according as a present transfer of money would or would not 
be lawful. 

The conclusion to which the foregoing considerations point is 
that the rule sometimes laid down to the effect that the guaranty 
is not within the ordinary scope of the business of corporations? 
has been formulated under a misapprehension of the true nature 
of the contract. A guaranty is not corporate business in any 
proper sense of that expression. It is simply a means of 
arranging for the payment of money in the course of corporate 
business, and takes its color entirely from the transaction of 
which it happens to be a subsidiary incident. The business of 
guarantor corporations is undoubtedly a controlling factor in 
every case which involves the validity of their guaranties, but 
the real point to be considered is the business of the partic- 
ular corporation which executed the guaranty under review, 
not corporate business in the abstract—the species not the 
genus. If the business is such that the directors of the guar- 


1 <¢Tt is just as lawful,” said the 217. See p. 247). Compare the state- 
court, in a recent New Jersey case, ment of a Federal judge to the effect 
“for acorporation togive aconditional that the form in which railroad com- 
contract to its creditor to pay him panies become parties to obligations 
money, as itis to give him acontract issued for construction purposes, 
to pay him directly and without pro- whether as makers, guarantors, or 
vision. It is the business of the cred- indorsers, is of no importance where 
itor to determine whether he will take the authority to contract debts for 
the one or the other. Both are equally construction purposes is given in 
binding if there is consideration for general terms: Codman v. Vermont 
them. The form of the contract is &c. R. Co. (1879), 16 Blatch. 165. 

nothing. The whole question turns 2 See for example Brice’s Ultra 
on the consideration.”? Ellerman v. Vires (Green’s Am. Ed., 1880), p. 252. 
Chicago &c. Co. (1891): 49 N. J. Eq. 


= 
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antor are acting lawfully in carrying it on, they must necessarily 
have a right to perform all the usual commercial acts which the 
conduct of the business may demand,! and among those acts 
must certainly be reckoned transfers of corporate assets, what- 
ever shape such transfers may take. Even a guaranty without 
consideration, though it is not, as we shall see presently, within 
the scope of the ordinary business of corporations organized for 
profit, may, under circumstances readily conceivable, be within 
the implied powers of directors, for it would be wholly illogical 
to assert that the directors or the executive officers of an elee- 
mosynary corporation may give away a certain sum to an appli- 
cant for charity, but may not guaranty his note for the same 
amount. 


Having thus explained what we conceive to be the essential 
nature of a guaranty, we shall proceed to examine the actual 
decisions, grouping them with reference to the three following 
propositions :— 

I, A guaranty without consideration is not within the ordinary 
scope of the business of a corporation organized for profit. 

II. A guaranty is valid when it is received as a whole or part 
of the consideration for something valuable surrendered by an- 
other party in the course of a transaction within tlre charter 
powers of the guarantor. 

III. A guaranty is valid or invalid according as the money 
raised on the faith of itis or is not to be used in promoting some 
enterprise which the guarantor is authorized to undertake directly 
through its own officers. 

I. The first of these propositions need not be discussed at any 
great length, its rationale being sufticiently obvious. Everyone 
dealing with a corporation organized for profit is presumed to 
know that gratuitous transfers of its property ar not a part of 
its ordinary business, and a guaranty without con ideration is, of 
course, no exception to this rule. The general principle obtains, 
therefore, that a guaranty of this description is ultra vires the 


1 Beveridge v. New York &c. R. Co. (1889), 112 N. Y. 1. 
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directors of any such corporation,! the only cases in which this 
principle does not operate, being those in which the special 
policy of the commercial law, excludes all inquiry as to whether 
any consideration has passed,— that is to say, where the obli- 
gation guaranteed is a negotiable instrument, and it has passed 
into the hands of a Jona fide purchaser for value.? 

In determining the rights of a bona fide purchaser of 
guaranteed bonds, the guaranty will be treated as if executed 
at the time of the purchase, where there is nothing to show that 
the guaranty was not taken as a part of the consideration.’ 
Therefore, even if a guaranty was originally ultra vires the 
directors, as being without consideration, the corporation cannot 
deny its liability on this ground, where the instruments guaran- 
tied are accepted by a third person, partly upon the strength 
of the guaranty, in payment of a claim which he has against 
the guarantor. Under such circumstances there is a renewal of 


the guaranty upon sufficient consideration and it is quite im- 
material that the true consideration is not mentioned, since parol 
evidence is always admissible on this point.‘ 

Whether a guaranty is supported by a consideration must 


1 Genesee Bank v. Patchin Bank, 13 
N. Y. 309, followed in Marford »v. 
Farmers’ Bank, 26 Barb. 568 (1857); 
Bank of Genesee v. Empire Stone 
Dressing Co., 26 Barb. 33 (1857); 
Bridgeport City Bank v. Empire Stone 
Dressing Co., 30 Barb. 42 (1859). S. 
P. Hall v. Auburn Tpke. Co.(1865), 27 
Cal. 255: Nat. Park Bank v. German 
&c. Co. (1889), 116 N. Y. 281: West 
St. Louis Bank v. Shawnee Co. Bank 
(1877), 95 U. S. 557: Aetna Nat. Bank 
v. Charter Oak &c. Co. (1882), 50 
Conn. 167: Culver v. Reno Real Estate 
Co. (1879), 91 Pa. 367: National Bank 
v. Atkinson (1893), 55 Fed. Rep. 465. 

2 Monument Nat. Bank v. Globe 
Works (1869), 101 Mass. 57: Credit 
Co. v. Howe (1886), 54 Conn. 357: 
Farmers’ &c. Bank v. Empire Stone 
Dressing Co., 5 Bosw. 275: Mechanics 
Banking Assoc. v- White Lead Co. 


(1886), 35 N. Y. 505: National Bank v. 
Young (1886), 41 N. J. Eq. 531: Bank 
of Genesee v. Patchin Bank (1855), 13 
N. Y. 309: City Bank v. Empire Stone 
Dressing Co. (1859), 30 Barb. 421: 
Madison &c. R.Co. v. Norwich Sav. Soc. 
(1865), 24 Ind. 457. In Farmers’ Nat. 
Bank v. Sutton Mfg. Co. (1892), 52 
Fed. Rep. 191, it was held that the 
Michigan Statute, (How. Am. Stat. c. 
124), providing that it shall be unlaw- 
ful ‘‘to divert the operations or to 
appropriate the funds of a corporation 
to purposes not set forth in the articles 
of the association,’’ leaves the law as 
it was, a bona fide purchaser of accom- 
modation paper being still entitled to 
recover on it. 

8 Rogers &c. Works v. Southern R. 
R. Assoc. (1888), 34 Fed. Rep. 278. 

4 Amot v. Erie Ry. Co. (1876), 67 N. 
Y. 315. 
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be determined by ordinary principles as applied to the special 
circumstances under which corporate guaranties are usually 
given. The only question under this head is whether, as a 
result of the expenditure of the money obtained through 
the guaranty, the corporate business w'l receive a direct 
benefit. 

II. The second of our propositions is illustrated by rulings to 
the effect that a railway company authorized to accept a lease of 
another road has an implied authority to arrange for paying rent, 
and, as one of the ways in which such payment may be effected, 
can pay, or guaranty the payment of the interest on the lessor’s 
coupon bonds; ? and that a guaranty is valid where it is given 
as a part of the consideration of a contract of purchase, which 
embraces, among other things, the property subject to the mort- 
gage by which the bonds are secured.* 

If the obligations guarantied are to the property of the 
guarantor corporation at the time the main transaction is con- 
summated, there is an additional reason why the guaranty should 
be held valid, for the right to employ the usual means of dispo- 
sition is a necessary complement to the right of acquisition. It 
is accordingly held that the power of the corporation to give cur- 
rency by a guaranty to any instruments of which it is the owner 


1 Connecticut &c. Ins. Co. v. saving the guarantor’s own credit and 


Cleveland &c. R. Co. (1863), 41 Barb. 
9 (expectation of increased profits 
consequent on a change of gauge 
which the company whose bonds were 
guarantied was enabled to effect by 
means of the money raised on the faith 
of the guaranty, a sufficient consider- 
ation to support such guaranty): 
Harrison v. Union Pac. Ry. Co. (1882), 
13 Fed. Rep. 522 (fact that another 
company’s line, when constructed, 
will become a feeder of guarantors, a 
sufficient consideration for guarantee- 
ing its bonds to enable it to raise 
money for the construction); Stark 
Bank v. U. S. Pottery Co. (1860), 34 
Vt. 144 (guaranty of another party’s 
obligations, given for the purpose of 


enabling it to go on with its business 
is supported by a sufficient considera- 
tion). The mere executive officers, 
however, have no power to bind the 
corporation by a guaranty executed to 
induce the payee of the notes of a 
partnership whose property the corpo- 
ration has taken over to refrain from 
enforcing his claim by a levy on that 
property: Dobson v. Moore (1895), 
62 Ill. 437. 

2 Eastern Tp. Bank v. St. Johns- 
bury &c. R. Co. (1889), 40 Fed. Rep. 
423; Low v. Central Pac. R. Co. (1877), 
52 Cal. 53; 9 Am. Rep. 366. 

Ellerman v. Chicago &c. 
(1891), 49 N. J. Eq. 217. 
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is as complete as that of an individual.!. The transaction jg 
treated as if the company should say to its creditor: «* Here 
are our bonds, and here is our guaranty; take them in satis. 
faction of your claims.’’ ? 

III. The decisions bearing upon the third proposition will be 
more clearly understood, if it is remembered that the rule which 
forbids a corporation to do any business except that for which 
it is organized is a product of three distinct principles which 
may be thus stated: (1) The charter creates certain statutory 
obligations as between the commonwealth and the corporation, 
(2) The charter shows the precise risks to which persons who 
subscribe to the stock will be exposed. (3) The charter indi- 
cates to parties dealing with the corporation the character and 
extent of the operations which it is entitled to carry on, and 
enables them to form a judgment as to hazards they will run in 
giving it credit. 

In view of the extremely liberal legislation of modern times 
in regard to the creation of corporations, the technical right of 
the commonwealth to treat a usurpation of power as a breach 
of contract, punishable by forfeiture, possesses a much smaller 
significance than was formerly the case. Prominence is now 
given rather to the idea that anything done in excess of the 
authority conferred by the charter is a violation of a statute, and 
should therefore entail the usual consequences of illegality. 
To shareholders and outside parties the declaration of the State 


1 Bank of Genesee v. Patchen Bank  ipal bond issued to it as payee, was 


(1855), 13 N. Y. 309: Madison &c. R. 
Co. v. Norwich Sav. Soc. (1865), 24 
Ind. 457: Arnot v. Erie Ry. Co. (1876), 
67 N. Y. 815: Atchison &c. R. Co. v. 
Fletcher (1886), 35 Kan. 236: 24 Am. 
& Eng. R. Cas. 234: Rogers &c. Works 
v. Southern R. Assoc. (1888), 34 Fed. 
Rep. 278: Marbury v. Kentucky Union 
Land Co. (1894), 62 Fed. Rep. 335: 
In re West of England Bank (1880), 14 
Ch. Div. L. R. 317. Compare Bonner 
»v. City of New Orleans, 2 Woods 135, 
where a railroad company having 
transferred by indorsement a munic- 


held bound as indorser upon the de- 
fault of the obligor. See also Olcott 
v. Tioga R. Co., 27 N. Y. 546. It has 
been strongly intimated, though not in 
terms decided, that an insurance com- 
pany having no special powers cannot 
assume, as principal debtor, the pay- 
ment of the interest on railroad bonds 
held by it as collateral security for a 
debt due to itfrom the obligor: Aetna 
Nat. Bank v. Charter Oak &c. Ins. Co. 
(1882), 50 Conn. 167. 

2 Arnot v. Erie Ry. Co. (1876), 67 
N. Y. 315, per Earle, J. 
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js, that contracts entered into in regard to business which a cor- 
poration is not authorized to do, shall be dealt with by courts 
as contracts prohibited by law,—incapable of enforcement, as 
long as they are executory, and preventable by injunction, if a 
stockholder thinks fit to ask for such relief. In other words 
the most salutary function and operation of the doctrine of ulira 
vires is not that it enables the State to compel corporations to 
keep the obligations owed to itself, but that it may be so applied 
as to furnish protection to those who, like stockholders, have 
invested their money directly in the corporate business, or those 
who, like creditors, have surrendered something of value to aid 
in carrying on that business. Considered from this point of 
view, the doctrine rises to the dignity of a great principle of 
public policy, and makes good a clear title to recognition, even at 
atime when the currents of legislation are setting so strongly 
in a direction which is carrying us further and further from 
the old common-law conceptions of a corporation. 

The theory thus stated has the very important advantage of 
enabling us to place upon a perfectly rational basis a rule which 
has been a good deal criticised, and has been a stumbling-block 
to various judges and text-writers, viz, that the acquiescence of 
the whole body of stockholders cannot impart validity to an 
ultra vires contract. Plainly the stockholders are not the only 
persons to be considered. Whatever may be their own ideas of 
expediency, they have no right to jeopardize the interests of third 
parties who have a right to assume that the constating instru- 
ments indicate precisely the nature of the risks to which the 
corporate capital is exposed. So far as regards persons dealing 
with a corporation, therefore, the rule that even the unanimous 
consent of the corporators will not give vitality to an ultra vires 
contract, is merely a special illustration of the stern disapproval 
with which the law always visits any conduct, whether of individ- 
uals or corporations, which induces another party to give up 
something of value in a case in which he would have declined 
to do so, if he had comprehended fully the true situation. 

The foregoing reasons for insisting strictly on the due observ- 
ance of the provisions of corporate charters have not, so far as 
we know, been formally stated by any court. But the impor- 
VOL. XXXI. 24 
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tance of that principle of public policy which demands that the 
property of stockholders and creditors shall not be exposed to 
any greater risks than those implied by the terms of the con- 
stating instruments, has been fully recognized, as regards stock- 
holders, in the well-known case of Coleman vy. Eastern Coun- 
ties Ry. Co.,) and, as regards both stockholders and creditors, 
in two recent cases in the Federal Court of Appeals.’ 

Three distinct sets of facts are conceivable in which the use 
which is to be made of the money procured through a guaranty 
is the essential point to be considered in determining its validity, 
The money may be spent either (1) in furthering the business 
of the guarantor itself; or (2) in furthering a business which 
the corporation is authorized to carry on; or (3) in furthering a 
business which the guarantor was not authorized to carry on. 
In the two first cases the guaranty is valid and enforceable, in 
the third it is not. 

(1) The question whether a guaranty of another party’s obli- 
gation, issued to raise money which is to be spent in carrying on 
the business of the guarantor itself, is valid, clearly admits of 
but one answer ; for to deny the validity in such a case is equiv- 
alent to denying the power of the corporation to do indirectly 
what it has the power to do directly, or, slightly to change the 
point of view, to deny it the power to lessen its responsibility 
by throwing a part of it on some one else. Accordingly it has 
been held that a railroad company, which is authorized to issue 
its own bonds for the purpose of procuring money to construct 
its road, may guaranty the aid-bonds received by them from 
municipalities, and put upon the market to raise money for the 
same purpose.’ So also, under a general authority to issue 
bonds for construction purposes, a company may lawfully guar- 
anty the payment of notes issued for that purpose by the trustees 
and managers, appointed in proceedings to enforce a mortgage 
upon all the property of a company to which the guarantor has 
leased its road in perpetuity.‘ 


1 (1846) 10 Beav. 1. 8 Railroad Co. v. Howard (1868), 7 
2 Marbury v. Tod (1894), 62 Fed. Wall. 392. 
Rep. 335; Humboldt Mining Co. »v. 4 Godman v. Vermont &c. R. Co. 
' Variety Iron Works (1894), 62 Fed. 16 Blatch. 165 (1879). 
Rep. 356. 
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(2) It is plain that neither stockholders nor creditors 
have any ground for objecting, on the score of an in- 
crease of risk, to the incurring of obligations to promote the 
success of a business which, although it is to be under the 
immediate management of other parties, might without any 
overstepping of the charter powers, have heen carried on by the 
corporation itself. Hence a railroad company empowered ‘ to 
build, construct, and run, as a part of their corporate property, 
such number of steamboats or vessels, as they may deem neces- 
sary to facilitate its business operations,’’ has, by implication, 
the power to employ steamboats belonging to others in connec- 
tion with its own business, under an agreement by which it guar- 
anties to the proprietors of the boats that the gross earnings 
shall not fall below a certain sum. The ground of this doctrine 
is that the power to secure steamboat connection by the guar- 
anty is of the same character as that of owning and running a 
steamboat, and involves less responsibility, and risk of loss for 
the railroad company.! Upon the same principle, it has been 
laid down by the New York Court of Appeals, in the course of its 
opinion in a recent case, that a corporation which deals in man- 
ufactured goods of a certain description, and has not a sufficient 
quantity on hand to fill its orders, may, as a proper incident of 
its business, extend financial aid to a manufacturer by advancing 
him money to enable him to increase his output of the goods 
needed, and that this aid may be given by a direct loan of money, 
or by taking the notes of the manufacturer and by its credit 
raising money thereon.? So where the cheapest and best method 
of procuring lumber for the purpose of carrying on a saw mill is 
to build a railroad penetrating the country where the lumber is 
to be cut, the saw mill company may clearly build the line itself, 
and having that power, it may guaranty the bonds of a company 
which undertakes to build the road.* 

Upon principles analogous to those applied in the cases just 
cited must be upheld, if at all, the opinion of the Iowa Supreme 


1 Green Bay &c. Co. v. Union S. 3 Mercantile T. Co. v. Kiser (1898), 
Co., 107 U. S. 98. 91 Ga. 636. 

* Holmes v, Willard (1890), 125 N. 
Y. 75. 
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Court that an agricultural society may guaranty the notes of a 
street’ railway company, organized to build a road which wil] 
facilitate access to the annual fairs held by such society.* 

A decision which lies on the border line between the cases 
cited in this and the following sections is to the effect that a 
railroad company with the ordinary powers of such companies 
cannot guaranty that the subscribers to stock of an elevator 
company shall receive a certain percentage of dividends.’ 
We venture to think that the rule thus laid down is somewhat 
too sweeping. The case of Davis v. Old Colony 2. Co.,' cited 
by the court, as a conclusive authority, related to a 
guaranty of a business wholly foreign to that of the 
guarantor,f and the analogy is. therefore imperfect. The 
admission of the court that a railroad company may build 
elevators for its own use is sufficient of itself to indicate 
what a very sharp line of distinction there is between the two 
ceases. The true doctrine, it is submitted, is that a railroad com- 
pany may guaranty the success of the elevator company, if 
the latter is, in a bond fide sense, to be an auxiliary concern 
which is to be separately carried on merely as a matter of con- 
venience, and that the bare fact of the elevator company’s 
accepting custom from other persons besides the guarantor, 
should not have the effect of invalidating the arrangement. 
That this was really the position which the court intended 
to take up may perhaps be surmised from the stress which was 
laid on the circumstance that the agreement contained no pro- 
vision which bound the railroad company to use the elevator, 


1 Thompson v. Lambert (1876), 44 enabling provision of the Iowa Stat- 
Iowa, 239. It is to be observed, how- ute, by which corporations may 
ever, that this point was not actually ‘make contracts, acquire and trans- 


involved in the case, as the suit was 
brought by a stockholder to enjoin the 
foreclosure of a mortgage securing 
certain notes, the proceeds of which 
had been spent by the society, and the 
court very properly refused to apply 
the doctrine of ultra vires to invalidate 
an executed contract. It should also. 
be noted that the ruling was made with 
direct reference to the very liberal 


fer property, possessing the same 
power in such respects as private 
individuals now enjoy’? (Iowa Code, 
1851, §§ 674, 708; Revised Code, §§ 
1151, 1187). 

2 Elevator Co. v. Memphis &c. R. 
Co. (1887), 85 Teun. 703. 

3 (1881) 131 Mass. 258. 

4 See note 2, post, p. 373. 
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and that it was not important to the owners whether it was issued 
or not. 

(3) In dealing with that class of cases in which it is con- 
ceded that the business which the guarantor corporation has 
attempted to aid is wholly foreign to its own, the courts have 
uniformly declined, in the absence of some express grant of 
power which modifies common law principles, to uphold the 
guaranty, even when there is a probability, or even a practical 
certainty, that the profits derived by the guarantor from its own 
business will be augmented as a result of the success of the 
outside enterprise. No other rule, it is evident, could possibly 
be laid down without shattering the foundation upon which, as 
has already been shown, the doctrine of ultra vires in such 
cases reposes. The stockholders and the creditors both have a 
right to say that this was not the quarter from which they 
expected the money to come which would furnish dividends and 
pay debts. 

The earliest case in which these principles were elaborated 
was Coleman v. Eastern Counties Ry. Co.,} where a contract 
by which the directors of a railway company undertook to guar- 
anty a five per cent dividend on the stock of a steamship com- 
pany, the operations of which, it was alleged, would augment 
the traffic on the railway, was declared invalid at the instance 
of a stockholder. Upon precisely the same grounds it has been 
ruled by the Supreme Court of Massachusetts, in a well-known 
decision, that, as the holding of a ‘* World’s Peace Jubilee and 
International Musical Festival ’’ is an enterprise wholly outside 
the objects for which railroad and manufacturing companies 
are established, such companies cannot guaranty the expenses 
of the festival, although it will have a favorable effect on their 
profits, in the one case, by increasing passenger travel, in the 
other, by creating a more active demand for the articles manu- 
factured.? So it is an excess of power for one plank-road com- 


1 (1846) 10 Beav. 1. T. Rep. 812, where a stockholder of 
2 Davis v. Old Colony R. Co. (1881), a railway company obtained an in- 
131 Mass, 258. Somewhat similar in junction against the carrying out of a 
principle ig the recent case of resolution, passed at a general meet- 
Tompkinson v. Ry. Co. (1887), 56 L. ing, to contribute a sum of money 
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pany to guaranty a loan made to another to enable the latter 
to construct a road which is expected to be advantageous to the 
guarantor; } and for a company organized to manufacture iron- 
work for mines to guaranty the performance of the contract of 
a manufacturing company for the erection of a mineral mining 
plant, although the object of the guaranty is to secure a cus. 
tomer for its own wares.? So a company organized ‘* for the pur- 
pose of manufacturing and dealing in all kinds of brass, copper, 
and German silver goods,’’ cannot, under the pretense of foster- 
ing its business, engagein a transaction so entirely foreign to that 
business as dealing in carbons. An indorsement of the note of a 
company, from whom the carbons are procured, in order to enable 
it to increase its plant and facilities, is entirely ultra vires and void. 
So the fact that a customer of a transportation company will 
have more business to give it if he can procure credit to make 
purchases from a brewing company, will not justify the secre- 
tary of the former company in guaranteeing that the purchases 
made shall be duly paid for. Such a guaranty, it was declared, was 
certainly ultra vires the secretary, if not ultra vires the corpora- 
tion. Soa guaranty of a hotel-keeper’s rent by a brewing com- 
pany is not rendered valid by the fact that the hotel-keeper has 
promised to buy his beer from the guarantor.® 


towards the promotion of a public in- 
stitution, the only ground suggested 


2 Humboldt Mining Co. v. Variety 
Iron Works Co. (1894), 62 Fed. Rep. 


for the donation being that there 
would be a larger number of passen- 
gers seeking transportation on the 
railway, when the institution should 
be opened. The abstract question, 
whether a street railway company had 
power to give subscriptions in aid of 
an agricultural exhibition, was raised, 
but not discussed, in State Board &c. 
v, Citizens’ &c. Ry. Co. (1874), 47 Ind. 
407, the court relying on the distinc- 
tion between executed and execu- 
tory contracts in cases where there 
is no express statutory prohibition, 
but merely an alleged defect of power. 

1 Madison &c. Plank Road Co. v. 
Watertown &c. Plank Road Co. (1859), 
7 Wis. 58. 


856. 

3 Holmes v. Willard (1890), 125 N. 
Y. 75. 

* Lucas v. White Lime Co. (1886), 
70 Iowa, 541. 

5 Filon v. Miller Brewing Co., 15 N. 
Y. Supp. 57. The court took the ground 
that whether an act is within the corpo. 
rate powers depends upon the character 
of the act, and not upon the considera- 
tion for which it is performed; that the 
company was to derive no benefit from 
the lease through the use and occupa- 
tion of the demised premises; and that 
the fact of the tenant’s engaging him- 
self to buy the article manufactured 
by the company gave it no more inter- 
est in the lease than if it was to 
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Under this head we may perhaps also place the ruling of a 
Canadian court to the effect that a bank cannot guaranty the 
payment by a customer of the hire of a steamer under a charter- 
party ;! but the principle of the decision is obscure, as the court 
does not state the reasons for denying the existence of the power; 
nor are any authorities cited. The fact that the object of the 
guaranty might have been attained equally well by allowing an 
overdraft — an accommodation which is apparently conceded to 
be within the competence of the directors of a bank * — suggests 
some doubts as to whether the court has not laid too much stress 
upon the mere form of the transaction. 


In all the cases cited so far the existence of a power to guar- 
anty the obligations of other parties has been conceded or denied 
without any reference to positive statutable authority in that 
regard, A few rulings remain to be noticed which are governed 
by a more or less explicit declaration of the will of some legis- 
lative body. 


A company which is authorized in general terms to aid another 
‘“by means of subscription to its capital stock, or otherwise ”’ 
may furnish the aid by means of a guaranty of the bonds of the 
second company.* So the power of one company to guaranty 


receive a money consideration for be- 
coming surety for the rent. This 
decision of the Supreme Court seems 
to be impossible to reconcile with a rul- 
ing of the New York Court of Common 
Pleas to the effect that a brewing 
company was not exceedingits powers, 
under the circumstances, in guarantee- 
ing a lease of premises occupied by 
one of its customers, and containing 
fixtures mortgaged to it: Field v. Burr 
Brewing Co. (1892), 18 N. Y. Supp. 
456. No reasons whatever are given 
for the decision, and the learned judge, 
with a rather tantalizing coyness, de- 
clined to respond to counsel’s invita- 
tion to lay down a general rule as to 
this class of guaranty. Whether the 


ruling depends upon the interest in the 
premises which the mortgage gave the 
guarantor, or upon the fact that such 
arrangements were regarded as a way 
of disposing of the article manufac- 
tured by the brewing company which 
made the customer virtually an agent, 
and the guaranty a direct obligation 
of the company, can be only conjec- 
tured. 

1 Johnson v. Chaplin (1889), Mon- 
treal L. Rep., 6 Q. B. 111. 

2 See Morse on Banks, §§ 357, 358. 

3 Connecticut Mut. L. Ins. Co. ». 
Cleveland &c. R. Co. (1863), 41 Barb. 
9. An ordinance authorizing a con- 
tract with a gas company, and the 
issue to it of the bonds of the city, 
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the bonds of another is necessarily implied where the charter of 
the former authorizes it to effect a temporary or permanent 
consolidation with the latter. Such a grant of power virtually 
amounts to a permission to risk the guarantor’s whole capital 
in another business, and, a fortiori, it may put a part of it at 


hazard.! 


New YORK. 


and providing that the company shall 
the said bonds and assume 
the payment of the principal thereof 
at maturity,’’ implies that the company 
is to guaranty not only the principal, 
but the interest also. Such an ordi. 
nance contemplates two undertakings 
by the company, one for the security 
of the bondhclder, viz., to answer for 
the city’s liab lity, the other for the 
security of tne city, viz., to provide 
for the payment of the principal of the 
bonds at their maturity. Such being 
the construction of the guaranty, an 
indorsement by the president on the 
bonds guarantying the payment of 
the “ principal and interest,”’ is prop- 
erly within the scope of his authority, 
as it only declares in terms what would 
have been implied from a simple 
guaranty of the bonds. New Orleans 
v. Clark (1877), 95 U. S. 644. 

1 Marbury v. Tod (C. C. A. 1894), 
62 Fed. Rep. 335. Compare Tona- 
wanda Valley &c. R. Co. v. New York 
&c. R. Co. (1886), 4 N. Y. St. Rep. 


C. B. Lasarr. 


744 (N. Y. Supr. Ct.), where, in view 
of the existence of a statute of the 
kind which has probably been enacted 
in every State, allowing the consoli- 
dation of railway companies owning 
connecting lines, it was held that, there 
was no question but that contracts 
between railway companies for the 
arrangement of their mutual traflic, 
may lawfully be made, and that, as in- 
cident to such contracts, one company 
may bind itself to pay stipulated sums, 
or assume obligations to pay interest 
on the bonds of the other. Compare 
the decision in Smead v. Indianapolis 
&c. R. Co., 11 Ind. 104, where a rail- 
road company empowered to make 
such contracts with a company owning 
a connecting road for the transporta- 
tion of freight and passengers, as the 
board of directors might think proper, 
was held to have power to give its 
bills and notes to the second company 
to enable it to raise money for the 
purpose of changing the gauge of its 
road. 


( 
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INTERVENTIONS IN THE FEDERAL COURTS. 


A practice has grown up in the United States circuit courts, 
during the last thirty or forty years, in the consideration of 
motions, or what are called intervening petitions, at the instance 
of strangers to pending litigation. The purpose is to adjudicate 
rights, claims, liens or charges preferred by such intervenors in 
respect of property controlled by the court in the course of the 
suit. These interventions are entertained fora great number of 
objects and constitute a large part of the litigated business per- 
taining to railroad foreclosures and suits of analogous character. 
They are not, however, confined to proceedings in equity, but 
apply as well to matters of which the court has jurisdiction upon 
the law side of the court. Nor are they restricted to what 
appears to be pending litigation, but may have application to 
matters which are apparently already adjudicated and past con- 
sideration so far as the immediate parties to the litigation are 
concerned. The determination of matters of this sort is fre- 
quently called for and often involves the most important interests. 
It is, therefore, of great moment to determine upon what theory 
they are to be considered as within the jurisdictional powers of 
the Federal courts, and to what extent they involve matters 
which those courts can or ought to adjudicate. 

Except for a careful investigation of the origin of these pro- 
ceedings, it might be supposed that they were entertained by the 
Federal courts in pursuance of a broad equitable jurisdiction 
which requires, according to the fundamental principles of equity, 
a full and complete determination of any matter of controversy 
which the court has in hand, although such determination may 
demand the presence of persons other than those who are the 
immediate litigants, and may involve the settlement of other 
issues than those originally presented. It will be found, how- 
ever, that the doctrines of equity are not, generally speaking, 
broad enough to permit the extensive jurisdiction exercised by 
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the courts in this respect; for it is a principle of equity that no 
stranger to a suit has any right to an adjudication in that cause 
of interests claimed by him to be, in any manner, paramount to 
those of the primary parties. If the original proceeding can be 
made a subject of a proper decree, the complainant is not to be 
burdened with other issues or considerations respecting the sub- 
ject-matter. The rights of third persons, not parties to the suit, 
are not interfered with by the decree, and can be made the sub- 
ject of independent proceedings in equity, or at law, according 
to the nature of the rights. And the Federal courts themselves 
have gone so far in this respect as to deny to persons who claim 
to be interested in a subject-matter in the hands of the officers 
of the Federal courts the privilege of being made defendants 
where they have no interest in the immediate controversy raised 
by the bill and answer. Manifestly, therefore, some more sub- 
stantial or tenable ground for the jurisdiction must be found than 
the general powers of courts of equity. 

This other and different basis for the determination of claims 
of strangers to the suit lies in the general principle that no 
court, sitting either in equity or as a common law tribunal, can 
afford to permit its judgment, decree or process to do injustice, 
or to be abused for the interest of persons who may desire that 
result. And in connection with this there is the proposition, well 
maintained in the Federal courts, that where such courts through 
their officers have impounded or taken possession of real or per- 
sonal property, for the purpose of making some disposition of 
that property at the instance of parties to pending litigation, 
they cannot permit, for any purpose whatsoever, that property 
to be affected, interfered with or taken away from the custo- 
dianship of the officers of the court, for the protection of any 
rights which are sought to be enforced outside of the tribunal 
which has taken control of the property. This latter principle is 
far-reaching in its effect. It has been regarded as necessary to 
the integrity of the Federal courts, exercising as they do a con- 
current jurisdiction with the State courts, so far as territory is 
concerned, and in many respects, as to the subject-matter of the 
suit. Therefore it is universally held that persons who may 
willfully interfere with the possession or control of property 
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impounded by the court are in contempt and may be punished 
for their actions. The State courts have no power by their 
writs to interfere with the possession of the United States 
marshal, nor with the possession and complete control of prop- 
erty of a receiver appointed by the United States court. The 
doctrine is maintained in its integrity and to the logical result 
that all such proceedings pressed by persons otherwise entitled 
to remedies in the State courts, are void, when exercised or 
attempted while the property is in the custody of the law, that 
is to say, in the control of the courts of the United States. So 
far has the principle been carried that Justice Matthews of the 
Supreme Court of the United States has said that it is the mere 
physical custody of the marshal of the court under the color of 
his authority which makes it incumbent upon the United States 
court to entertain applications of persons who may have rights 
in and about the subject-matter, and to give them full, complete 
and adequate remedies in the United States courts. Justice 
Matthews states that this is a logical consequence, for if the 
United States courts have assumed the position that the property 
in the hands of the officers of the court cannot be interfered 
with in any way, common justice requires that persons who have 
or claim rights in respect of such property should have a tribunal 
in which their rights or claims can be heard and determined. 
Thus in the case under his consideration,' it was held that a 
citizen of Louisiana who claimed a statutory charge upon prop- 
erty held by the United States marshal under a writ ultimately 
found by the court to be invalid, could intervene in the Federal 
court and have his rights fully enforced there, the State court 
having no power to proceed against property held by the marshal 
virtute officitt. This jurisdiction which the United States courts 
have assumed is ancillary and auxiliary to the primary jurisdic- 
tion conferred by the proper institution of the original suit. 
Upon these two fundamental principles the law respecting 
intervening petitions has been founded and developed. In the 
cases where such petitions were entertained, the courts found an 
analogy in an ancient proceeding permitted by courts of chancery 


1 Gumpel v. Pitkin, 124 U. S. 131. 
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and mentioned by Daniel and other authors upon chancery prac- 
tice. This was called an examination or petition pro inieresse 
suo, directed or considered at the instance of a stranger to the 
litigation for the purpose of advising the court that its decree of 
sequestration about to be entered or already entered, would have, 
if given its full and natural force, the effect of depriving the 
petitioner or third person of some right or interest and do him 
an injustice which the court ought not to permit. Whereupon 
with the consent or against the opposition of the primary parties 
to the suit, the Chancery Court would direct the delivery of the 
property or so modify the decree that the interests of the third 
person or petitioner might not be affected thereby. But the 
Federal courts have long since departed from the original or 
primary scope of such an inquiry in equity, or have broadened its 
effect so that such a petition is entertained for many purposes 
not originally contemplated; and now allow such proceedings at 
law as well as in causes in equity. It was, therefore, speedily 
held that where in proceedings at law the marshal of the court 
under attachment or execution had seized property, a claimant 
of that property could present his petition and have his rights 
determined as upon interplea; in analogy with interpleas per- 
mitted by statute. So also he might bring what would ordinarily 
be called an original bill in equity to avoid the judgment itself 
for collusion or fraud or to restrain its enforcement, and such 
bill in equity will be regarded by the court as ancillary to the 
original suit and judgment, and not dependent upon conditions 
which might be required to give the court original or initial juris- 
diction. In other words, the court will treat such a bill as the 
equivalent of an intervening petition or motion pro interesse suo 
and adjudicate the claimant’s rights, because of the abuse of the 
process of the court which might otherwise result in the disposi- 
tion of the property in the marshal’s hands. When railroad 
foreclosure suits, under elaborately constructed mortgages, be- 
came common, the Federal courts found in the consideration of 
intervening petitions the most convenient and efficient method of 
settling and adjusting the rights and claims of the many persons 
who might be affected by the final decree of foreclosure accord- 
ed to the prayer of the mortgagees. It is in this class of cases 
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that the consideration of intervening petitions has been most 
frequent. They are also common in admiralty suits, where, 
perhaps, the jurisdiction was still more ancient, but founded 
upon the same general or fundamental principles. 

It will be seen at once that as this jurisdiction assumed by the 
Federal courts is regarded as ancillary, intervening petitions can 
be presented by citizens of the same State as either of the prin- 
cipal parties to the suit. The intervention does not necessarily 
have the qualities of an original suit. It is drawn to the prin- 
cipal case by the jurisdiction of the court settled in the principal 
issue. Nor is it necessary that the amount involved should be 
in excess of the statutory limit of $2,000. An intervention 
will be entertained for a less sum. And the primary jurisdic- 
tion given by the proper institution of the original suit, and the 
custodianship of the property by the officers of the court will 
even permit of the complete foreclosure of a mortgage prior in 
right to the claim of the plaintiff, and differing in character 
from the original cause of action, notwithstanding that such 
foreclosure could not have been had as an original proceeding in 
the Federal court, 7. e., for lack of diverse citizenship. In other 
words, all questions which may involve the application or dispo- 
sition of the subject-matter which the court has in hand are 
drawn to the Federal courts as an incident of its original juris- 
diction and its rightful possession and control of the property. 

The development of the law relating to intervening petitions 
in the Federal courts is of such late date that no text-writers 
have ever made it the subject of independent treatises. Nor has 
any effort been made to subdivide or classify the different kinds 
of interventions which have to be treated by the Federal courts. 
For convenience sake the following may serve as such asubdivision 
or classification. 

The interventions of strangers to the original cause which will 
be entertained and adjudicated by the Federal courts may have 
as the basis of their institution one of the following matters of 
interest :— 

1, They may be based upon a right or title to the subject- 
matter paramount in quality to the claims of the original parties to 
the suit and extending to the whole matter of rightful ownership. 
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Into this class of interventions will fall almost all those pro- 
ceedings which are permitted by the Federal courts as incidental 
to suits at law; and they are closely analogous to the ordinary 
interpleas permitted by statute and in the State courts. Where 
it is practical to do so, the intervention is often permitted on 
the ground of the statutory right. In this class also should fall 
those proceedings, apparently equitable in their general nature, 
where the judgment of the Federal court at law has been ob- 
tained by collusion or fraud, and the intervention is filed for the 
purpose of protecting a right or title of the intervenor which 
ordinarily would be enforceable at law. To this class of cases 
may also be referred the permission which may be granted to a 
trustee in a deed of trust after default to exercise a power of sale 
of the subject-matter. 

-2. In the second class of interventions may be placed those 
which are based upon some statutory or contractual lien which 
the intervenor has by law, independent of the peculiar jurisdic- 
tion of the Federal court, and which he seeks to impose upon 
the property in the charge of the court and to enforce in the 
Federal court because of his inability to pursue the same right or 
remedy in the State courts. Into this class of interventions fall 
the enforcement of statutory or mechanics’ liens, charges or 
liens which may be the result of private contract between the 
parties, and also judgment liens of later or earlier date obtained 
in the State courts and which by State statute are made prece- 
dent in right to the complainant’s cause of action. In all these 
cases the Federal courts recognize fully the force of State law 
and give to intervenors who have brought themselves within the 
provisions of the State statutes, or are clearly within the terms 
of their contractual rights, the opportunity to impress the prop- 
erty or fund in the hands of the court with their liens or charges 
as superior in right to the principal parties to the suit. The 
court in this class of cases, however, does not undertake to sur- 
render the subject-matter of the litigation to the intervenor, 
because of his superior claim or preference, but refers his charge, 
claim or lien to the proceeds of the sale or disposition of the 
property, undertaking to enforce the rights of the principal 
parties to the suit in their entirety, simply deferring them in 
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such respects as may be necessary to do full justice to the inter- 
vening claimant. This class of interventions will also include 
the cases where the intervention is for the purpose of foreclosing 
or enforcing u prior mortgage or deed of trust, the court pro- 
ceeding with such an intervention as if it were the principal suit, 
neglecting. thereafter the claims of the original parties to the 
case, except so far as they can be impressed upon the surplus, 
if any, which may arise after a sale. 

3. The third class of interventions consists of those which are 
based, not upon rights or titles in the subject-matter existing in 
full force by law, irrespective of the action of the Federal tri- 
bunal, but such as rest upon equities which are purely the crea- 
tion of the Federal courts and which in the judgment of such 
courts justify the preference of the interveners, owing to such 
equities, over the rights of the parties tothe suit. It is believed 
that the interventions which are now referred to are peculiar to 
railroad foreclosures. It has been held that they are inappli- 
cable to any other cases in which the court has taken property 
into its possession. They have been denied in admiralty pro- 
ceedings. They rest mainly upon the theory of a diversion of 
funds and the public nature of the business of operating railroads. 
The principle was first authoritatively enunciated in the case of 
Fosdick v. Schall,’ and is familiar to every one as that which 
takes from the mortgagees or bondholders of a railroad who are 
seeking to enforce their contractual lien upon the property the 
proceeds of the sale or disposition thereof, or the earnings 
pending the suit, to pay for such operating expenses of the road 
as ought to have been paid out of the current earnings prior to 
the institution of the suit. The courts hold that as railroads are 
affected with a public interest and must be carried on and oper- 
ated, the current incomes are pledged to the current operating 
expenses, and if, therefore, the current incomes are in fact used 
for permanent and valuable improvements or the payment of 
interest upon the bonded indebtedness, such payments must be 
restored or taken out of the property itself, for the purpose of 
liquidating any unpaid and neglected current bills, which have 
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for a short time prior to the institution of the suit been incurred, 
or falling due. This is a cloudy sort of doctrine and came to be 
speedily restricted in its operation. It resulted in what is called 
the six months’ rule or an arbitrary proposition that the current 
expenses, which the court will require to be paid out of the 
property in its hands, must be for supplies or materials furnished 
within six months prior to the inception of the foreclosure suit. 
There is no special virtue apparent in six months, but simply the 
necessity of drawing an arbitrary line somewhere. The later 
authorities have drawn away’ from this position, preferring to 
adopt a reasonable time under the circumstances of each case, 
And the doctrine is applicable solely to operating expenses 
and permanent improvements. The rental of a leased railroad, 
for instance, does not fall within this head, neither do coun- 
sel fees or the salaries of its corporation officers. As an addi- 
tional ground to fortify the court in entertaining this class of 
interventions, it is said that the appointment of the receiver in 
the first instance is discretionary and that the court is at liberty 
to insist upon the payment of these claims as a condition which 
is equitable and just prior to its granting to complainants 
the relief they ask. Some of our Federal judges have seized 
hold of this view of the law as a reason for requiring from the 
bondholders or trustee undertaking to enforce a deed of trust for 
foreclosure an agreement that claims of whatever date, unsecured 
and payable to the citizens of the States through which the road 
runs, should be paid. This, of course, gives to unsecured cred- 
itors a preference over the contractual lien. The Supreme Court 
of the United States has condemned this practice. And it is 
manifest that any such doctrine as this, well established as it is 
within its limitations, may be made the subject of abuse and 
great wrong. It is too closely analogous to the theory that jus- 
tice and equity is to be measured by the length of the chancellor’s 
foot. 

Interventions of this class result in an order or decree in each 
instance requiring the Master in Chancery, or the receiver, to 
pay to the intervenor the amount of his claim out of the pro- 
ceeds of sale or incomes of the property in preference to the 
complainants. The court generally provides that the costs of 
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the suit and the compensation of the receiver and of counsel in 
the cause shall he precedent in right. 

4. The fourth class includes those interventions which rest 
upon legal rights or equitable liens upon the subject-matter in 
the hands of the court, but which are deferred in law or equity to 
the rights of the complainant. They may be superior to the 
rights of other parties to the suit. Manifestly these inter- 
ventions, though they may be adjudicated, have no effect to 
postpone or interfere with the original purpose of the suit. They 
apply simply to any possible surplus which may be in the hands 
of the officers of the court after the objects of the original suit 
have been effected. They are then classified among themselves, 
but are made liens or charges only upon the remnant of the 
- property which may be in the hands of the court. There 
usually is no remnant, and such interventions are, therefore, 
ordinarily of little importance. The right of the court to adju- 
dicate them is based upon the conclusion that they are liens or 
charges, contractual or statutory. If they are merely open 
accounts, obligations in personam against either party to the 
suit, the Federal court has nothing to do with them, unless they 
are made the basis of independent actions and rest upon their 
own ground of jurisdiction. Into this class of interventions 
will fall subsequent mortgages, suits for foreclosure which are 
deferred in right but which may be consolidated with the prin- 
cipal cause and all those cases where there is a chance that there 
may be something left in the litigation. In these cases a 
status is often given to the intervenors or co-complainants 
which is of value in the reorganization of properties after sale. 

5. In the fifth class are interventions based upon contractual 
obligations which may be made or incurred by the receiver or 
other officer of the court in charge of the property during the 
litigation. If the property consists of such as is simply kept 
in custody, there will ordinarily be no such interventions possible. 
Such expenses as he would naturally incur are paid by the 
receiver or marshal out of moneys in his hands or advanced 
by him and are reimbursed to him out of the proceeds of sale. 
But where the court has impounded property which it is neces- 
sary should be kept in operation, as a manufacturing plant or a 
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railroad or carrier line, it is plain that the receiver is, by himself, 
or through his agent and servants, from day to day, constantly 
incurring contractual obligations which may give rise to rights in 
third persons, which rights must be somewhere adjudicated, if 
disputed. It is common and usual for the Federal courts to en- 
tertain interventions for this purpose. Up to a recent time it 
was necessary that it should do so, because of the rule that the 
receiver of such property could not be sued in any other juris- 
diction without the permission of the Federal court. And it is 
still common practice to obtain such leave before instituting a 
suit against the receiver in another jurisdiction. But by a recent 
amendment of the Judiciary Act applicable to the United States 
courts, it is now possible to sue receivers in the State courts 
without such permission, and the receiver must go there and - 
defend. The result of the judgment of the State courts, how- 
ever, in these cases, is not to directly affect the property or fund 
in the hands of the Federal court. Such judgment must, not- 
withstanding the right to sue the receiver elsewhere, be brought 
to the Federal court by an intervention, and there determines 
nothing except the fact that there was a cause of action. It 
still remains with the Federal court as to what shall be done with 
it in respect of payment as preference, or otherwise, over the 
other claims litigated in the court. And it is possible for the 
Federal court to refuse to such a judgment the preference to 
which it is apparently entitled, because of the lack of equity in 
the intervenor’s position. 

As is manifest, the contracts of the receiver may cover any 
subject-matter which is the basis of ordinary commercial dealing. 
Interventions for the purpose of requiring payment by the re- 
ceiver out of the funds in the power of the court, based upon 
his contracts, are as broad in their nature and multitudinous in 
their character as the general field of legal obligations. The 
Federal courts, either in open session or in Chambers, or through 
Masters in Chancery appointed for that purpose, will consider 
all of these contested matters through the means of interven- 
tions and make such interlocutory or final orders in each case as 
may seem proper. These orders when made are final adjudica- 
tions of the particular matter in controversy, and where they 
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result in the declaration of the liability of the receiver, serve as 
a protection to him in the payment of money or in the delivery 
of property, if such is the subject of the intervention. 

6. The last class of interventions includes those based upon 
the torts of the receiver in the management of property in the 
control of the court. When it comes to this class of proceed- 
ings, it would seem as if the limits of the law had been reached, 
for the court is called upon to allow against the fund, claims or 
charges which rest upon the express misconduct or misfeasance 
of its officer. And yet the operation of going concerns is of 
such a precarious and dangerous character that with the utmost 
care and caution which can be exercised, liabilities of this kind 
will be incurred without moral or personal fault on the part of 
the receiver in charge. Hence, from the necessities of the case 
the court cannot afford to mulct its own officer for doing that 
which experience has shown is unavoidable. The general law 
fixing upon a receiver, therefore, in the operation of a railroad 
or other property, liability in tort for negligence through the 
misconduct, inattention or wrong of himself or the servants and 
agents whom he necessarily employs, the reciprocal rights of 
persons who have been injured must be protected, and they can 
can only be protected by requiring that they should be paid the 
measure of their damages out of the fund or property which 
the court and its receiver are managing. The court in a sense, 
therefore, makes itself party to the wrong, for it exonerates its 
officer and protects itself by requiring the payment to be made 
as if it were an expense legitimately incurred. Under this head, 
all claims for damages to property or for personal injuries incurred 
by employés of the receiver, or members of the general public, 
may be made the subject of interventions, and result in orders 
making such claims preferential in character over the rights of 
the original parties to the suit. And the receiver is generally 
directed to pay such damages at once out of the current incomes, 
where they are sufficient for that purpose, as if the lives and 
limbs of the public were part of the anticipated cost of operating 
the property. 

The above described forms of interventions which may be 
brought in the Federal courts include, practically, all which are 
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in ordinary practice. There may be others, and there are often 
attempts to intervene for purposes not here mentioned, but these 
will be found to be fairly inclusive. There remains, therefore, 
for the general purposes of this paper nothing more than to 
mention a few of the practical incidents which attach to such 
interventions as a whole. 

There are apparently no formal pleadings required for matters 
of this character. The whole subject comes up for consideration 
when the intervening petition is filed, which fairly states a claim 
which can be adjudicated. The matter is usually referred to a 
master, either specially, or to one of the standing masters of the 
court, and upon a day set, any of the parties interested in the 
cause may appear to contest the rights of the intervenor, and 
this hearing is without formal pleadings. Any matter of defense 
may be set up and heard. It sometimes happens, however, that 
objections are filed by the complainant, or other party to the 
suit, or by the receiver, and these constitute a pleading for prac- 
tical purposes. That the courts, however, are not particular as 
to the forms of these matters is apparent from the fact that any 
irregular pleading inserted in the cause by a person who is or 
ought to be a stranger to it may be treated as an intervention. 
Thus in one case where a person at his own instance was im- 
providently made a defendant and filed a crossbill, such cross- 
bill was treated as an intervention in his behalf, although the 
order making him a defendant was set aside. So, also, as has 
been heretofore noted, an original bill in equity, or what would 
standing alone be such, if ancillary to a pending proceeding, may 
be treated as an intervention and the rights of the parties 
adjudicated upon it. 

The judgment or decree entered by the court as a determina- 
tion of the intervention is usually in the form of a confirmation of 
the master’s report; which, however, may be overruled or mod- 
ified if the court sees fit. This is a final determination of the 
controversy within the meaning of the acts relating to appeals, 
and the persons affected by the judgment may take the subject 
of the intervention to the higher court for consideration without 
affecting the main suit, or withdrawing it from the jurisdiction 
of the court below. So far have the courts gone in this respect 
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that the Supreme Court of the United States has held that for 
the purposes of appeal the intervention is a separate suit, 
although, as is manifest, for the purposes of original jurisdiction, 
it is very far from being a separate suit. 

In this state of the law it is plain that there may be and 
usually are, at the time when a final decree would be appropriate 
in the principal cause, interventions still pending, unadjudicated, 
or appealed, for determination by the United States Circuit Court 
of Appeals, or the Supreme Court of the United States. But 
for this reason the cause below is not suspended. An expedient 
has been devised whereby the principal cause can be for all 
practical purposes proceeded with, wound up and the property 
discharged from the custody of the court, without awaiting the 
adjudications which may have to occur upon these matters. In- 
deed, practical experience shows that in the foreclosure of rail- 
roads, interventions based upon the receiver’s contracts and torts 
may have to follow his discharge, since up to the very moment 
that he turns over the control and custody of the property as the 
officer of the court in accordance with its decree, he may be incur- 
ring such obligations; and he would never reach a place where 
they could be said to be all discharged and liquidated. An acci- 
dent imputable to negligence upon the road may happen at the 
moment the court is freeing the receiver from responsibility, and 
the facts may not be determined for days or weeks thereafter. 
Interventions based upon such subjects, therefore, in the nature 
of things, cannot be cut off at any given point in such a way as 
to free the receiver or court from duties in respect of them. 
Hence, in the framing of final decrees in such causes, it is nec- 
essary to provide that pending interventions shall not be thereby 
adjudicated or determined, but may be retained by the court for 
future consideration; and that future interventions may also be 
filed within a period which the court may by the decree prescribe, 
and that these interventions may in like manner be considered 
and determined. When this is done, it is held that an inter- 
venor whose claim has not been adjudicated, has no appealable 
standing so far as the principal or final decree is concerned. As 
his rights are reserved by the decree, he is not prejudiced. 
Therefore, he cannot for purposes of litigation or to enforce any 
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supposable right suspend the operation of the decree. Yet, mani- 
festly, provision must be made for the liquidation or payment of 
any such claims as may be thereafter adjudicated; which is not 
done by retaining the property in the possession of the court by 
the final decree, after the sale, which is ordinarily required by 
the final decree, but by imposing upon the person to whom the 
property is adjudicated or the purchaser at the sale, as a part 
of the purchase price or consideration, the duty to pay any and 
all such claims as the court may thereafter, within the limits of 
the decree, find to be preferred in right to the complainant’s 
cause of action. And this obligation on the part of the pur- 
chaser or recipient of the property is enforced by a provision 
which permits the court to take back the property into its hands, 
or those of its officers, upon the failure of such person to pay 
as the court may by its orders direct. So far as interventions 
already adjudicated are concerned, the court provides for them 
by fixing the minimum or upset price which the master is re- 
quired to obtain at the sale, this being made sufficient to cover 
the court costs and all preferential claims adjudicated up to that 
time. It is only the claims which have not been settled or 
adjusted that are made the subject of the conditional promise 
on the part of the recipient of the property. By this means the 
court is enabled to determine the rights of the parties in the 
principal cause and to enforce those rights by a final decree, 
which may require the sale of the property, and to deliver the 
property to the purchaser or other party, and to discharge its 
officers from the care and custody and responsibility of the same, 
notwithstanding that there may be large numbers of interven- 
tions which will require settlement in the future. The pur- 
chaser or recipient of the property thereafter assumes the 
burden of contesting such pending or future interventions, and 
as a matter of fact and experience, pays them like any other 
judgment where determined in favor of the intervenors and 
charged as preferential in right. 

Owing to the lack of understanding of the real nature of in- 
tervening petitions and the fundamental ground upon which the 
court acts, attempts are often made to extend the jurisdiction of 
the Federal court upon petitions of this character to matters or 
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for results which the court ought not to consider or to effect. 
In a railroad foreclosure suit, a deficiency decree against the 
defendant corporation for the amount of indebtedness not satis- 
fied out of the proceeds of sale is proper, because such is the 
original cause of action of the complainant. But effort is some- 
times made by individual bondholders through interventions to 
enforce some statutory or common law liability upon the stock- 
holders of the defendant corporation. While there may be no 
direct adjudication to that effect, reported, it is evident that this 
would be an extension of the jurisdiction of the Federal court 
beyond reason. Such a proceeding has nothing to do with the 
property in the hands of the court out of which all rights of 
intervenors must of necessity arise. If the claim of the inter- 
venor is not a charge upon the specific property impounded by the 
court, he has no relation in law or equity to it. He must resort 
to the ordinary tribunals, and in the ordinary way, if he seeks 
to enforce any merely personal liability, whether upon the cor- 
poration or its stockholders. There may be, of course, causes 
in which the entire assets of a corporation are taken in charge by 
the court, as upon creditor’s bill, where the individual liability of 
the stockholders of the corporation may be an asset in the hands 
of the receiver or other officer of the court. In that event, at 
the suggestion or motion of a creditor, no doubt the object of 
the principal cause would justify the enforcement of the liability. 
But it will be seen that this is really the purpose and object of 
the principal suit. The matter does not arise collaterally. And 
the personal liability is one of the property interests seized. 

So in other cases, attempts have been made through interven- 
tions to try titles or rights which have been derived through the 
receiver, or by operation of the decrees or judgment of the 
court. These also are not properly subjects of interventions, 
although the courts have indeed held that a bill or motion may 
be entertained as ancillary to a decree or judgment, for the in- 
terpretation of that judgment or decree at the instance of a 
person who claims title under it. This is another case of the 
extreme limit of the principle. 

Interventions are also attempted and sometimes entertained to 
force upon the receiver a duty to make some equitable contract 
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in favor of a public interest. Where such an intervention is to 
be considered, it ought to rest upon the propriety of the court’s 
advising the receiver, and the proceeding should be considered 
as in the nature of a petition by him for advice. There has 
been, however, an instance where the intervening petition of a 
stranger to a suit was entertained to force the receiver to make 
a contract for the electric lighting, public and private, of a city, 
which was dependent upon the operation of the property in the 
hands of the receiver for that purpose. And in that case the 
judge of the United States court said that he would consider the 
application out of public necessity and because he would not 
permit his receiver to leave the city in darkness for want of a 
proper contract. 

These considerations and illustrations will serve to emphasize 
the view that there is no portion of the law of this country which 
is more interesting in its development than this particular matter, 
and that we have in it something closely analogous to the 
development of the jurisdiction of the Court of Chancery, which 
we are accustomed to consider as the most notable illustration 
of the growth of judicial law. Apparently little attention has 
been given to this subject, except by the courts and counsel 
directly engaged in it; and yet the records of the Federal courts 
are to-day filled with the orders and decrees made in this class 
of cases. Anything like a full examination of the authorities 
upon the subject would require the Federal reports to be examined 
page by page, for neither the digesters or those who have pre- 
pared the indices to these reports have apparently had any com- 
prehension of the importance of the questions. The law and 
practice upon these subjects are very well understood practically 
by the judges of the United States courts and by a few counsel 
accustomed to handle them, but they have not received the 
attention they deserve from either the digesters or text-writers. 


Epwarp C. E ror. 
St. Louis, Mo. 
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Last winter there were introduced in the legislatures of more 
than a dozen States of the Union, bills to provide for a public 
defender whose duty it should be to advise and defend those 
accused of crime, and to represent those charged with being 
lunatic or insane. 

The measure met with a favorable reception among a large 
class of people,! and was widely commented on by the public 
press.? The purpose of the bill was to remove or mitigate grave 
evils in our criminal jurisprudence. Every year witnesses a host 
of judicial crimes. Every lawyer not deadened in feeling by 
constant contact has seen and felt these evils a score of times, 
and every reader knows of them in a dim half-conscious way; 
but the public mind has long grown callous and insensible to 
them. 

Innumerable innocent boys and girls and men and women are 
recorded as pleading guilty and railroaded into jail because too 
dazed to understand their rights and legal position. Hundreds 
of men and women plead guilty because advised to do so by some 
court or police officer and fear makes them obey. Others plead 
guilty and suffer punishment by fine because it is cheaper than 
counsel and they can better stand the disgrace than the money 
loss. Others are ruined by payment of counsel fees in order to 
be protected from a malicious prosecution. Others are robbed 
by shysters, and still others are neglected by irresponsible court 
appointees. The patriotism and love of country of all these 
dies and their hearts are filled with bitterness, to the destruction 


1 The writer, whose name was con- plained the measure. Of those mak- 
nected with the bill, received hundreds ing editorial comment, just one-half 
of commendatory letters, from all were favorable to it; forty per cent 
parts of the country, regarding it. were opposed, and about ten per cent 

2 Some 200 papers, so far as the thought some less expensive remedy 
writer knows, mentioned and ex- might be devised. 
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of the happiness of the individual and the detriment of the 
State. 

Persons accused of petty offenses have always been allowed 
counsel to conduct their causes.'- But from Henry I. to William 
III. of England the right to counsel was denied in all capital 
eases.” Afterwards it was extended at various times until full 
defense by counsel was allowed.* Reasons for this denial were 
given‘ but were never satisfactory.° There was, however, some 
compensation for the denied privilege; for, humane judges 
declared themselves the prisoner’s counsel, and acted as such to 
the extent of seeing that the proceedings were legal and regular, 
and the State’s attorney was generally required to produce all 
the eye-witnesses, and develop all the facts both for and against 
the prisoner, and to observe all the requirements of an impartial 
investigation. Trials, except under venal judges like Jeffreys 
and Scroggs, became calm and serious inquiries, unmarked by 
prejudice and untainted by rancor. The whole court endeavored 
to lay bare the truth whatever it might be. Courts were jealous 
of the prisoner’s rights, and the State’s attorney respected them. 


The ancient records disclose few cases where he overstepped the 


boundaries of court rules or court decorum. Under such a 
system counsel was not greatly needed. Penalties were, indeed, 
severe,’ but the procedure was reasonably fair and wholly free. 

The duty of prosecuting officers is really the same to-day. It 
is still the duty of the State, and of the court, its instrument, 


1 4 Blackstone Com. 355. Common Pleas, enjoined him that the 


2 Td. 

3 Stat. 6 and 7 Wm. IV., c. 114. 

* The reason usually given is that 
the judge was counsel for the accused. 
4 Blackstone Com. 355. Lord Coke 


said it was ** because the evidence to ° 


convict a prisoner should be so mani- 
fest as it could not be contradicted” 
(3 Inst. 137), which Lord Nottingham 
declared to be the only reason. 3 St. 
Trials, 926. 

5 4 Blackstone Com. 355. 

© Mary I., upon appointing Sir 
Richard Morgan Chief Justice of the 


justices should not sit in judgment 
otherwise for her highness than for 
her subjects and refers to a contrary 
practice as error. Hollingshed 1112, 
4 Blackstone Com. 355. 

7 How severe, and therefore, to 
what extent counsel was denied, is 
shown by the fact that about the time 
of the separation of the colonies from 
Great Britain, there were 160 crimes 
on the English statutes punishable by 
death, without the benefit of the 
clergy. 4 Blackstone Com. 18. 
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quite as much to protect the innocent as to punish the guilty. 
Honest administration of justice is the end sought, and court 
officers are not exempted from the social obligation to be hon- 
est, nor the legal one to try causes according to the rules of the 
court and the law of the land.’ But we have drifted far away 
from that free and impartial investigation which was the pride 
and boast of the English law.? 

The courts no longer interfere to do justice to the prisoner 
unless specially solicited to do so. The district attorney is not 
required to develop all the facts in the case. He is no longer an 
impartial investigator seeking for justice and conforming to the 
law. He has become the hired and violent advocate seeking only 


to win.® In his mind he soothes his conscience by putting the 
responsibility on the jury. And so he misstates the facts and 
obtrudes improper matter into his opening statement to the jury ;* 
impresses the jury by the suggestion of other crimes than the 
one charged ;° attempts to get improper matter before the jury ; ° 
abuses witnesses; ’ injects his personal and other unsworn and 


1 Wharton Crim. Law, Sec. 3003; 
State v. Smith, 75 N. C. 306; People v. 
Lee Chuck, 78 Cal. 317; People v. 
Wells, 100 Cal. 459. 

2 We can only cite a few cases of 
official abuses for want of space. The 
reports arefullof them. And yet they 
show but a small percentage of the 
real ones, because the poor cannot 
appeal and in many instances the law 
prevents the defendant appealing on 
such grounds. 

3 People v. Lee Chuck, 78 Cal. 317. 
The court, referring to district attorn- 
eys, says: *‘ They seem to forget that 
it is their sworn duty to see that the 
defendant has a fair and impartial 
trial, and that he be not convicted 
except by competent and legitimate 
evidence. * * * We make due 
allowance for the zeal which is the nat- 
ural result of a legal battle like this, and 
Sor the desire of every lawyer to win his 
case,’’ etc. 

4 Sasse v. State, 62 Wis. 530; Cole- 


man v. State, 111 Ind. 563; State v. 
Jackson, 8 S. W. Rep. 749; Lane v. 
State, 85 Ala. 11; O’Brien v. Common- 
wealth, 12S. W. Rep. 471; Randall v. 
State, 132 Ind. 539; People v. Fowler, 
62 N. W. Rep. 572. 

5 People v. Wells, 100 Cal. 459; 
State v. Trott, 36 Mo. App. 29; Gale 
v. People, 26 Mich. 161; People v. 
Divine, 95 Cal. 227; People v. Cohoon, 
88 Mich. 456; Leahy v. State, 31 Neb. 
566. 

6 Flint v. Commonwealth, 23S. W. 
346; Johnson v. State, 88 Ga. 606; 
Nalley v. State, 28 Tex. App. 387; Bar- 
bee v. State, 23 Tex. App. 199; Taylor 
v. State, 27 Tex. App. 464; Gazley v. 
State, 17 Tex. App. 267. 

7 Lewis v. State, 15 S. E. Rep. 489; 
State v. Pilkington, 60 N. W. Rep. 502; 
Hodge v. State, 7 So. Rep. 593; Peo- 
ple v. Carr, 31 N. W. Rep. 590; People 
v. Beelfus, 59 Mich. 576; Butler v. 
State, 27 S. W. Rep. 128; People v. 
O’Brien, 96 Mich. 630. 
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damaging statements into the testimony;! calls the defendant 
all the vile names in his too plethoric Billingsgate dictionary ? 
and resorts to all sorts of reprehensible devices to awaken preju- 
dice;* urges upon a too pliant court the giving of improper 
instructions; * opens the public treasury for funds to secure 
evidence for conviction but not for evidence of innocence; and 
brings to his aid a detective and police force ever too ready to 
forge a missing link in the legitimate testimony.® This drifting 
away from the old landmarks is the natural result of many 
causes. The vicious assumption that the defendant is always 
guilty; ® the prosecution’s vanity of winning causes,’ and desire 
to uphold a blundering police; the fear of newspaper criticism; 
and the money reward often given for each conviction, all con- 


1 State v. Carter, 8 Wash. 272; 
Schottler v. State, 27 N. E. Rep. 149; 
Holden v. State, 58 Ark. 473; Martin 
v. State, 56 Am. Rep. 812; Hardlke v. 
State, 67 Wis. 552; State v. Smith, 
75 N. C. 306; People v. Ah Len, 92 
Cal. 282; Laubach »v. State, 12 Tex. 
App. 583; Green v. State, 17 Id. 395; 
Cross v. State, 68 Ala. 476; Tillery v. 
State, 5 S. W. Rep. 842; State v. 
Woolard, 20S. W. Rep. 27; McDonald 
v. People, 126 Ill. 150; Coleman v. 
State, 6 So. Rep. 290; State v. Helm, 
61 N. W. Rep. 246; People v. Treat, 
43 N. W. Rep. 983. 

2 Hatch v. State, 8 Tex. App. 416; 
Bessette v. State, 101 Ind. 85; Wat- 
son v. State, 22 S.W. Rep. 1038; Stone 
v. State, 2S. W. Rep. 585; Thompson 
v. State, 26 N. W. Rep. 987; State v. 
Fischer, 124 Mo. 460; State v. Young, 
21S. W. Rep. 879; State v. Smith, 75 
N. C. 306; State v. Ulrich, 19 S. W. 
Rep. 656; Crawford v. State, 15 Tex. 
App. 501; State v. Foley, 12 Mo. App. 
431; State v. Lee, 66 Mo. 165. 

8 State v. Good, 46 Mo. App. 515; 
Hall v. U. S., 150 U. S. 76; Turner v. 
State, 68 Tenn. 206; State v. Jackson, 
8S. W. Rep. 749; Cartright v. State, 
16 Tex. App. 473; People v. Young, 16 


S. W. Rep. 408; Moore v. State, 25, 
W. Rep. 887. 

4 People v. Van Eman, 43 Pac. Rep. 
520. 

5 My experience and observation 
fully supports this statement. Be- 
sides, a judge of many years expe- 
rience on the bench hearing criminal 
cases, told me he would not believe a 
policeman under oath if he had been 
on the force two years, so clannish 
were they and so bent on justifying 
arrests and securing convictions. A 
criminal court lawyer, grown gray in 
the service, corroborated the state- 
ment. A court stenographer of many 
years practice said he never knew a 
case where a pertinent fact was miss- 
ing, but what it could be supplied at 
the last moment by the police, and I 
heard a policeman testify in cross- 
examination (he was new) that he was 
instructed to testify for the people, to 
color his testimony against the defend- 
ant and that he regarded that as part 
of a policeman’s duty. 

6 People v. Wells, 100 Cal., p. 465. 

7 People v. Lee Chuck, 78 Cal. 329. 

8 Many States have abandoned the 
pernicious system that pays for con- 
victions instead of services, but in 
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join to warp the prosecuting officer from a fair and impartial 
attitude toward the accused, and incite him to override court 
proprieties and legal rules to secure conviction.’ The arrested 
man is not brought before an impartial tribunal for trial, but 
before one where legal skill, police venality, money reward, and 
ofttimes popular prejudice are arrayed against him, and every 
effort is made to secure not justice but conviction. He cannot 
act for himself.? The labyrinth of legal technicalities is an 
unknown land to him. He could not lay the foundation of an 
expert’s testimony or to impeach a witness and does not know 
what is competent or proper evidence. But he does know 
that to go into court without counsel would be equivalent to an 
invitation to convict which a jury would readily accept. In this 
condition, when he is utterly unable to act for himself, when 
before him stands all the menacing machinery of the penal law, 
when he is deserted by friends, assailed by foes and dazed by 
his surroundings, counsel is absolutely necessary to secure jus- 
tice. In a country whose primary function and highest duty is 


to protect and defend its people one would expect to find courts 


provided with all the essentials of justice. But they are not. 
The prisoner is merely told that he may buy this essential and 
thus buy justice in a land that boasts that justice is free. 

The arrested must have counsel ; but few know whom to send 
for. Their incarceration prevents them seeking a proper at- 
torney. Facts menace and time presses. Here is the shyster’s 
opportunity. He, or his confederate, visits the prisoner in jail, 
works on his fears, secures his money and botches or neglects 
his cause. These evils are the constant subject of comment by 
courts and bar associations, but the wrongs continue. Women 
pose as angels of mercy, and advise the hiring of questionable 


some the rule still prevails that the 
prosecuting officer must convict be- 
fore he can be paid. Patton v. State, 
41 Ark. 486; State v. Thompson, 39 
Mo. 427; Keys v. State, 7 Lea (Tenn.), 
408; State v. Bachman, 6 Lea (Tenn.), 
649, 

1 See note 3, ante, p. 895. 

? How utterly inefficient a layman 


is to manage a criminal case is sug- 
gested by the old saw that “a man 
who is his own lawyer has a fool for a 
client; ’’? and this is enforced by the 
experience of Horace Greeley, in a 
series of libel cases, where he ap- 
peared for himself with disastrous re- 
sults and was compelled to admit his 
inability. 
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attorneys for a share of what is in it; and runners for law firms 
pose as philanthropists for a division of the spoils,— all to the 
irreparable injury of the accused. 

The constitution of the United States provides that the accused 
shall enjoy the right to a speedy trial, to be informed of the na- 
ture of the accusation, to be confronted by witnesses, to have 
process for obtaining them, and to have the assistance of counsel 
for his defense.! If we were to-day unfettered by custom, the 
plain construction would be that all these rights should be free, 
because a right ought not to be impaired, nor burdens imposed 
to its perfect exercise.? Ought a defendant be required to pay 
mileage fees, and fees for subpoena-service to entitle him to 
witnesses? Could he be compelled to pay a jury per diem or 
court-room rent as a condition to a jury trial? Could he be 
required to pay scriveners’ fees as a condition to being informed 
of the charge against him? Could he be compelled to pay the 
sheriff his losses in board-bill profits to secure a speedy trial? 
What would be thought of the right of freedom of worship with 
a condition of five dollars a prayer attached to it? or of free 
speech with a dollar a minute tax tied to the privilege of exer- 
cising it? or of freedom from search with a proviso that ten dol- 
lars per week be paid to the police captain of the district? Such 
conditions would be a public disgrace and national scandal, and 
would not be tolerated for a moment. 

And yet the right to counsel for defense is found in the same 
bill of rights, and in thesame section and even language as many 
of those mentioned, is subject to the same canons of construc- 
tion and is under the same fundamental rule that a constitutional 
right cannot be impaired by burdening it with obligations.* If 
all other rights there enumerated must be free, on what prin- 
ciple should he be required to pay for counsel for defense? Jus- 
tice should be free; but it is not. If the accused has money he 
must pay for his defense, no matter what hardship it may in- 
volve.* It may ruin his business, destroy his credit, and reduce 


1 U.S. Const., Amendment VI. 4 The power to appoint counsel is 
2 Saco v. Wentworth, 37 Me. 165; limited to appointments for those un- 

Green v. Briggs, 1 Curt.(U.S. Cir.) 311. able to pay. See cases in notes Nos. 
8 1 Burr. Tr. 158-9. 1 and 3, post, p. 399. 
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him and his family to want, but he must pay or go without 
counsel and, therefore, without justice. Suppose he pays, is 
innocent and is acquitted. Is it just that he should have been 
compelled to pay counsel fees through the envy of rivals, the 
blunder of officers or the malice of foes? Is not the disgrace of 
arrest, the pain of imprisonment, and the torture of trial quite 
enough for him to suffer without adding a financial punishment 
in compulsory counsel fees? 

It is not forgotten that if the counsel pleads his poverty, and 
places on record that fact, which is regarded by many as a 
cause of crime, the court may appoint counsel to defend him.? 

This is a step towards justice, but it is not the full step, be- 
cause it is seldom adequate, is never free and the appointment 
is not just to the attorney. Court appointees do not come from 
the successful ranks of the profession. Once in a while the 
court braves the resentment of a busy lawyer and appoints him. 
Sometimes a brilliant young lawyer, generally in novels, success- 
fully defends. Now and then an able lawyer volunteers his 
services. But these are exceptional cases. In practice ap- 
pointees come from the loafers in court and from the young, the 
untried and inexperienced in the profession, without money, 
skill, or interest in the result. They are often caught up with- 
out a moment’s notice and compelled to go to trial without time 
to prepare on the law or to secure testimony. The defense is 
almost of necessity inadequate, and about the wisest course for 
a pauper prisoner caught in the mesh of misunderstanding or 
circumstantial evidence is to plead guilty, earn consideration by 
“saving the county expense,’’? and throw himself on the 
“mercy of the court.”’ 

But even services by appointed counsel are not free. The 
legal theory is that counsel in a pauper case renders a service 
not to the State but to the accused, and on this ground counties 
have been held not liable for such services* and prisoners 


! Dukes v. State, 11 Ind. 557; Vise punishment for a money considera- 
v. Hamilton Co. 19 Ill. 18; Weekson  tion!! And yet who has not wit- 
Attorneys, Sec. 184. nessed it? 

* Think of the spectacle of a court 8 Case v. Shawnee Co., 4 Kan. 511; 
Temitting part of a criminal’s legal Gordon v. Dearborn Co., 52 Ind. 322; 
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who were able required to find their own attorneys. If the 
accused asks for counsel and gets it he must pay for it if he ever 
becomes able, for the doctrine never obtained in this country 
that a lawyer works for nothing. The accused is under actual 
legal obligations to pay.! The system at best, therefore, is one 
in which the accused must pay for justice either in money or 
credit, and one in which the court may compel any attorney to give 
the necessary credit to a pauper. It is said that this is an inci- 
dent to the profession. Professional ethics and sometimes the 
law requires the lawyer not to reject the cause of the defenseless 
or oppressed; professional ethics end sometimes the law, also 
requires a physician to never refuse attendance on the sick. It 
is just as reasonable as to ask a lawyer to defend a pauper pris- 
oner, and yet no one would think of compelling a physician to 
be at the free command of an alms-house superintendent. 

Criminal cases, especially pauper ones, are often lost, and 
every case lost detracts from the reputation of the successful 
lawyer. There is no justice in asking him to sacrifice sucha 
reputation without compensation. Why should an attorney be 
required to give histime and skill and energy,— his sole capital,— 
for a book account against a pauper prisoner? He is no more 
interested in seeing justice done than any other citizen is, or 
ought to be. True, lawyers have been generous in volunteer 
services in behalf of the unfortunate and despised so as to secure 
them a fair trial; but is it just to impose on them the burden 
of laborious, and, in practice, gratuitous services, or the alter- 
native of witnessing all the principles of law and justice outraged 
in the conviction of an undefended prisoner? ? 

But there is still a broader view of the matter of free defense. 
The highest function of the State is to secure the lives and lib- 
erties of its people. For that purpose governments are insti- 
tuted among men, and the whole machinery of legislation and 
law established. In its very organization is the implied promise 


People v. Albany Co., 28 How. Pr. Mo. 388; Jones v. Coza Co., 16 La. 
(N. Y.) 22; People v. Supervisors etc., Ann. 428. 

78 N. Y. 622; Wright v. State, 3 1 Rowe v. Yuba Co., 17 Cal. 61. 
Heisk. (Tenn.) 256; Elam v. Johnson, 2 Carpenter v. Dane Co., 9 Wis. 274. 
48 Ga. 348; Kelly v. Andrew Co., 43 


PUBLIC DEFENDERS. 401 


that because a man surrenders his inherent right to defend him- 
self the government will defend him when his life or liberty are 
menaced. It is a duty connected with its very existence. And 
so it operates its diplomatic service and dispatches its warships 
to defend its citizens abroad. Rights are not the less sacred 
under our own flag; and the same duty should be performed at 
home not only freely but gladly whenever the citizen’s life or 
liberty are in danger through official blunders,! or malicious wit- 
nesses, or overzealous officers. A posse of police may be called 
out to protect one from personal assault. But liberty is not 
less sacred than flesh and bones. Lacerated tissues may grow 
sound and broken bones may knit, but the gash of a wrongful 
imprisonment never heals. 

The objections to the bill are two:? The first one is as to the 
cost. In any broad view of the question the cost will be seen to 
be really less than it isnow. Money is not cost; it is only a 
measure of it. Cost is the draft of time and force and energy 
made upon a people. War would be a fearful cost though every 
soldier served free and every garment, cartridge and ration was 
2 compulsory contribution. Time, energy and effort,— these 
are the elements of cost because they are the prime factors of 
wealth. The defense of the accused under a public defender law 
would require no more time nor effort than is now consumed. 
Indeed, quite the contrary, for, orderly arrangement of causes 
for trial could be far better effected between opposing officers 
than between a district attorney and a dozen lawyers with con- 
flicting civil business. Besides, an officer devoted to that busi- 
ness could actually accomplish more work with less effort and in 


1 The fallibility of the judgment of 
the police is strongly suggested by the 
fact that in New York City, during the 
year ending October 31, 1896, the police 
arrested 2,455 people as “suspicious 
persons,” every one of whom was dis- 
charged. See City Magistrates Report, 
p. 16. See also note 1, post, p. 402. 

2 In the newspapers which opposed 
the Public Defender’s bill the two rea- 
sons mentioned were given, though 


VOL, XXXI. 


particular stress was laid on the first. 
The New York Tribune also added one 
which no other journal seemed to care 
to adopt, viz.: that a public defender, 
by some hocus-pocus not mentioned, 
would “ organize a pubiic trust in law 
breaking.’? The district attorney with 
his power of dismissal might, but the 
public defender with no such power — 
well, the objection is unworthy of the 
great paper. 
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less time. Viewed from the broad plane of a statesman who 
would conserve the energies of the people and direct them to 
the best results, there would be an actual saving in cost,— that 
is in the factors of wealth. 

The other objection to the bill is: that it would prevent young 
lawyers having any one to practice on. This objection has 
actually been seriously made. Is it the State’s business to fur- 
nish victims to young lawyers who lack the wit to rise in the 
ordinary way? Are we so in need of more lawyers that 
the State should sacrifice its duty, to encourage them? The 
worthy young practitioner should be quite content to learn as he 
learns in civil cases, as junior or associate counsel; and he is. 

The unthinking suggestion is made, that a criminal deserves 
no consideration. But it must be remembered that as a fact one- 
half of those arrested and charged with crime are actually in- 
nocent,' and in the eyes of the law all of them are so. Every 
person is presumed to be innocent and that presumption goes 
with him through every step of the trial until the verdict is 
rendered. The law ought to treat him as it presumes him. 

Free counsel in criminal cases is in line with free juries, free 
witnesses and free courts; and we are approaching it by slow but 
certain steps. We long since took the gag out of the prisoner’s 
mouth; we have let him meet the witnesses face to face; we 
have brought in his own; we have read him the charge in open 


1 In New York for the year ending 
Oct. 31, 1896, the arrests for felonies 
were 7021, of whom only 4207 or 60 
per cent were even held to answer. 
The number of arrests for misdemean- 
ors was 16,254 of whom only 8665, or 
53 per cent, were even held to answer. 
The district attorney refuses to make 
known the percentage of actual con- 
victions. 

In Chicago, in 1895, there were 
74,468 arrests finally disposed of. In 
the police court 49,087 or over 65 per 
cent were discharged, and 22,878 or 
less than 31 percent punished. I have 
no record of the final disposition of 
cases held to answer. 


In San Francisco, in 1894, drunks 
excepted, which are cases of misfor- 
tune, rather than of crime, and the 
party charged pays a fine because it is 
cheaper and quicker than paying an 
attorney, there were 13,683 arrests, of 
which 12,669 were finally disposed of. 
Of these 6,942 or over 54 per cent were 
dismissed in the police courts. In the 
court of record there were, includ- 
ing those discharged on their own 
recognizance, 737 cases disposed 
of. Out of these there were only 
304 convictions or legs than 42 per 
cent. 
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court; we have permitted him to pay for a representative of his 
stammering tongue; in some cases we have paid for counsel; 
and in foreign ports our consuls act for American citizens and 
no bill is ever presented to them. The State has no desire to 
wrong its people. Its citizens are not its enemies. It is not 
interested in convicting the innocent. It is not interested in the 
impoverishment or disgrace of its people. Their full protection 
is its legitimate care, and in giving it, the State will not only per- 
form its duty but will promote exact and equal justice, protect 
the poor, save the innocent and remove an unjust burden from 
a generous profession. 


Ciara Foutz. 
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A LEGAL VIEW OF WOMEN’S SUFFRAGE IN AMERICA. 


The recent action of the Annual Convention of the W.C.T. U. 
in reaffirming the faith of that body in both the justice and 
propriety of women’s suffrage, and the adoption of similar reso- 
lutions by less prominent organizations in the United States and 
in Europe, have given anadditional impetus to the cause. It is 
not unnatural that the ‘ anti-suffragists ’’ have begun to bestir 
themselves and to put forth every effort to meet and repel every 
forward movement in this direction made by the women and 
their male champions. It occurred to the writer that all persons 
who would fully comprehend the subject should found their 
ideas in a thorough knowledge of the law governing it. That 
this is indispensable is rendered apparent by merely mentioning 
the fact that the laws affecting the subject are generally funda- 
mental laws, which the people are always slow to change. 

Tue Evective Francuise.— The elective franchise is not a 
vested right but depends upon the laws defining the qualifications 
of those who may exercise it.1. The elector’s right is not that of 
property; it is not assets, nor property of inheritance.? The 
right is not one of unrestricted license but is only political to be 
given or withheld at the pleasure of the law-making power of the 
sovereignty, and it is not deemed to be within the privileges and 
immunties guaranteed to the citizen by the constitution of the 
United States * as those terms have been understood and applied, 
and, therefore, no such right was derived from their use and in 
the Fourteenth Amendment to that instrument, which merely 
furnished additional guaranty for the protection and immunities 
without extending their import. The right of suffrage being 


1 Blair v. Ridgely, 41 Mo. 63; 5 Art. 4, Sec. 2. 
Spencer v. Registration Board, 1 Mc- 4People v. Barber, 48 Hun, 198; 
Arthur, 169; 29 Am. Rep. 582. citing Van Valkenburg v. Brown, 43 
2 Brown v. Hummel, 6 Pa. St. 86; Cal. 43; 13 Am. Rep. 136; Minor ». 
White v. Multnomah County, 13 Oreg. Happersett, 21 Wall. 162; U. S. »v. 
317; 45 Am. Rep. 843, note. Cruikshank, 92 U. 8S. 542. 
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created by organic law may be modified or withdrawn by the 
sovereign authority conferring it. 

Power OF State TO Surrrace.—‘‘ In our form of 
government the national legislature is governed by the constitu- 
tion granting to it certain powers, which are called ‘ enumerated 
powers’ and are in fact enumerated in the constitution itself; 
and any power not specified in the constitution specifically or by 
necessary implication does not exist at all. The Congress can 
claim no powers which are not thus granted. This applies not 
only to the constitution as originally made, but as it now exists 
with the amendments. Gibbons v. Ogden, 22 U. S. (9 Wheat. ) 
187; U. S. v. Cruikshank, 92 U. S. 542. The State on the 
contrary, by its constitution, takes away or limits legislative 
power, instead of giving it, as is done by the Federal consti- 
tution; and, except as limited by the constitution, the State 
or the United States, the State legislature may enact any law 
they deem for the welfare of the people under their jurisdic- 
tion.’’? The Federal constitution only guarantees that a citizen 
shall not be deprived of suffrage on account of race, color or 
previous condition of servitude.* The States have exclusive 
authority to regulate the right of suffrage and to determine 
who may vote.‘ Thus, in the case of State v. Main,® it was 
held that a law extending to soldiers the privilege of voting 
when out of the State, for State and county officers, was not 
unconstitutional by reason of not extending the same priv- 
ilege to all the absent electors of the State. In the celebrated 
ease of United States v. Susan B. Anthony,’ Hunt, J., 
said: ‘* The right of voting, or the privilege of voting, is a right 
or privilege arising under the constitution of the State and not 


1 Re Duffy, 4 Brewst. 531; Calder 4 Spragins v. Houghton, 3 Il. 377; 
v. Bull, 3 Dall. 394; Rich v. Flanders, Huber v. Reily, 53 Pa. St. 112; 
39 N. H. 893; Eagin v. Raub, 12 Anthony v. Holderman, 7 Kan. 50; U. 
S. & R. 860; Anderson v. Baker, 23 S. v. Anthony, 11 Blatchf. 200; Ander- 
Md. 531; State v. Adams, 2 Stew. son v. Baker, 23 Md. 531; Kinneen v. 
(Ala.) 239. Wells, 4 New Eng. Rep. 457; 144 
2 Bloomer v. Todd, 3 Wash. Ter. Mass. 498; Amy v. Smith, 1 Litt. R. 
599; 1 L. R. A. 11. See Morrison v. (Ky.) 342. 
Springer, 15 Iowa, 304; Clayton v. 5 16 Wis. 398. 
Harris, 7 Nev. 64. 6 11 Blatchf. 200; see 16 Wall. 130. 
3 U. S. v. Crosby, 1 Hughes, 448. 
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of the United States. The qualifications are different in the 
different States. Citizenship, age, sex, residence, are variously 
required in the different States, or may be so. If the right 
belongs to any particular person, it is because such person is 
entitled to it by the laws of the State where he offers to exercise 
it, and not because of citizenship of the United States. If the 
State of New York should provide that no person should vote 
until he had reached the age of thirty-one years, or after he had 
reached the age of fifty, or that no person having gray hair, or 
who had not the use of all his limbs, should be entitled to vote, 
I do not see how it could be held to be a violation of any right 
denied or held under the constitution of the United States.”’ 
Fema.Le Surrrace.— Immediately following the adoption of 
the Fourteenth Amendment to the constitution of the United 
States several distinguished female advocates of the extension 
of the elective franchise, experimentally, undertook to vote 
for President and other officers. The contention was that the 
new law was not intended to be more liberal to negroes than 
to women. But in each case the privilege was denied to women. 
Notable among these experiments were those of Susan B. 
Anthony, above referred to, and Virginia Minor; in the latter 
case Mrs. Minor, a native born, free white citizen of the United 
States and of the State of Missouri, over the age of twenty-one 
years, wishing to vote for electors for President and other offi- 
cers in the general election of 1872, applied to the defendant, 
the register of voters, to register her as a lawful voter, which 
he refused to do, assigning for cause that she was not a ‘‘ male 
citizen of the United States,’’ but a woman. She then brought 
this suit for willfully refusing to place her name upon the list of 
registered voters. A demurrer was sustained in the lower court 
and the judgment affirmed in the Supreme Court. The court 
said, in part: ‘** The question is presented in this case, whether, 
since the adoption of the Fourteenth Amendment, a woman, who 
is acitizen of the United States and of the State of Missouri, is a 
voter in that State, notwithstanding the provision of the con- 
stitution and laws of the State, which confine the right of suf- 
frage to men alone. * * * There is no doubt that women 
may be citizens. They are persons, and by the Fourteenth 
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Amendment all persons born or naturalized in the United States 
and subject to the jurisdiction thereof are expressly declared to 
be ‘ citizens of the United States and of the State wherein they 
reside.’ But in our opinion, they did not need this amendment 
to give them that position. Before its adoption the constitution 
of the United States did not in terms prescribe who should be 
citizens of the United States, or of the several States, yet they 
were necessarily such citizens without such provision. There 
cannot be a nation without a people. The very idea of a political 
community such as a nation is, implies an association of persons 
for the promotion of their general welfare. Each one of the 
persons associated becomesa member of the nation formed by the 
association. He owes it allegiance and is entitled to its protec- 
tion. Allegiance and protection are, in this connection, recipre- 
cal relations. The one is compensation for the other; allegiance 
for protection and protection for allegiance. For convenience 
it has been found necessary to give a name to this member- 
ship. The object is to designate by a title the person and 
the relation he bears to the nation. For this purpose the words 
subject,’’ ‘* inhabitant,’’ and citizen’’ have been used, and 
the choice between them is sometimes made to depend upon the 
form of government. Citizen is now more commonly employed, 
however, and it has been considered better suited to the descrip- 
tion of one living under a republican government, it was adopted 
by nearly all the States upon their separation from Great Brit- 
ain, and was afterwards adopted in the Articles of Confederation 
and in the constitution of the United States. When used in this 
sense it is understood as conveying the idea of membership of a 
nation and nothing more. * * * This makes it proper to in- 
quire whether suffrage was co-extensive with the citizenship of the 
State at the time of its adoption. * * * When the Federal 
constitution was adopted, all the States, with the exception of 
Rhode Island and Connecticut, had constitutions of their own. 
These two continued to act under their charter from the Crown. 
Upon an examination of those constitutions we find that in no State 
were all citizens permitted to vote. * * * In this condition of the 
law in respect to suffrage in the several States it cannot for a 
moment be doubted that if it had been intended to make all 
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citizens of the United States voters, the framers of the consti- 
tution would not have left it to implication. So important a 
change in the condition of citizenship as it actually existed, if 
intended, would have been expressly declared.’’ } 

Recent Statores.— Under the decisions it is clear that women 
have no right, under the Federal constitution, to exercise the 
elective franchise. In several of the States attempts have been 
made to give her the right to the general ballot by constitutional 
amendment but with negative results, with two or three exceptions. 
In many of the States the attempt has been made by legislative 
enactment but such movements have been vigorously combated 
before the people and in the courts, probably because that the 
elective franchise in the United States is seldom based upon a 
property qualification. Where such enabling acts have been 
passed they have been declared by the courts to be void as far as 
they apply to constitutional offices.2 Thus, women are incom- 
petent to vote for justices of the peace,® or for the removal of a 
county seat.‘ But the State legislature may regulate and control 
all elections and determine who shall be electors in all local elec- 
tions for which the State constitution has made no provision, and 
in many of the States the right to vote in ** school matters ’’ has 
been given to women by statute.> Thus in the case of Holmes 
& B. F. Co. v. Hedges,® where the State constitution authorized 
the legislature to provide that there shall be no denial of the 
elective franchise at any school election on account of sex; and 
the common school law provided that ‘‘ every person, male or 
female,’’ shall be, if possessing certain qualifications, a legal 
voter at any school election, women may vote upon the question 


1 Minor v. Happersett, 88 U.S. 163. 


Opinion severely criticised, 3 Cent. 
Law Jour. 51, 52. 

2 McCafferty v. Guyer, 59 Pa. St. 
109; Coffin v. Thompson, 97 Mich. 188; 
21 L. R. A. 662; 56 N. W. Rep. 567; 44 
Am. & Eng. Corp. Cas. 127. 

3 Scott v. Parry, 52 Kan. 1; 20 L. 
R. A. 669. 

4 Shingerland, 59 Minn. 351; 61 N. 
W. Rep. 322. 


5 Brown v. Phillips, 71 Wis. 239; 
Wilson v. City Council of Florence, 
40 S. C. 290, 426; 20 L. R. A. 720; 
Weybridge School Dist. No. 1 »v. 
Bridgeport, 63 Vt. 383; 22 At. Rep. 
570; Re Akron (Pa. D. S.), 16 Pa. Co. 
Ct. 252; 12 Lanc. L. Rev. 172; Wood- 
ley v. Clio, 44 S. C. 374; 228. E. Rep. 
410. 

6 13 Wash. 696; 43 Pac. Rep. 944. 
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of increasing the debt limit of the school district. From an 
examination of the cases just cited it will be seen that the right 
of women to vote in school district and municipal elections is 
generally granted upon the property qualification basis. Such 
elections are held by the courts to be not general elections in 
which by a majority of the State constitutions ‘* male citizens ”’ 
only are allowed to vote; therefore this limited suffrage to 
women is free from any constitutional obstructions and is regu- 
lated solely by the special statute conferring it and the general 
election laws affecting it. 


JaMEs AVERY WEBB. 
St. Lours, Mo. 
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THE PROGRESS OF THE LAW. 


Motion is the law of life. Z pur si muove, ** but it does move 
though,”’ indignantly exclaimed Galileo, raising from his knees 
on which he had been forced by the holy inquisition to recant his 
declaration that the world revolved on its own axis. With many 
it has been thought that the law, or at least legal proceedings, 
should be an exception to this universal rule— move on or 
perish. . 

The survival of so many legal anachronisms, and the occasional 
reappearance of others, after so many statutes and so many 
decisions, and when the reason for them and a knowledge of 
their origin even has passed away, is fitly recalled by the fact 
that our time-pieces still mark the fourth hour with III which, 
we are told, is due to the fact that the king of France, to whom 
the first watch was carried, unable to understand its mechanism, 
criticised the IV and ordered it to be replaced by the letters 
which, with Chinese exactness of imitation, are used by us 
to-day.! 

This is paralleled by many features of what we know as the 
common law, whose origin has been fictitiously claimed to be “as 
undiscoverable as the sources of the Nile.” The sources of the 
Nile have now long since been discovered and as to the common 
law we know that its real origin was in the customs of our bar- 
barous and semi-barbarous ancestors added to by the decisions 
of judges of more recent centuries most of whom were neither 
wise nor learned beyond their age. One of these, in haste to 
get to his supper, or half comprehending the cause, or prejudiced, 
it may be, against a suitor, or possibly boozy (and such have 
been kenned) has rendered a decision, another judge too indif- 
ferent to think for himself or oppressed by the magic of a prec- 


1 St. v. Harris, 106 N.C. 689. 
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edent, has followed, other judges have followed each other in 
turn and thus many indifferent decisions being interwoven with 
a greater number of sound ones, there was built up, piece by 
piece, precedent by precedent, that fabric of law, that patch- 
work of many hands, that conception of divers and diverse minds, 
created at different times, that jumble of absurdities, consistent 
only in inconsistency, which those who throve by exploiting its 
mysteries were wont to style ‘‘ the perfection of human reason — 
the Common Law of England.’’ As a system, it resembles 
Otway’s Old Woman, whose patched gown of many colors 
bespoke 
“ Variety of wretchedness.”’ 

An eminent lawyer thus characterizes it: ‘‘ In the old volumes 
of the common law we find knight service, value and forfeiture 
of marriage, and ravishment of wards; aids to marry lords’ 
daughters, and make lords’ sons knights. We find primer sei- 
sins, escuage and monstrans of right; we find feuds and subin- 
feudations, linking the whole community together in one gradu- 
ated chain of servile dependence ; we find all the strange doctrines 
of tenures, down to the abject state of villenage, and even that 
abject condition treated as a franchise. We find estates held by 
the blowing of a horn. In short we find a jumble of rude, un- 
digested usages and maxims of successive hordes of semi-savages, 
who from time to time, invaded and prostrated each other. The 
first of whom were pagans and knew nothing of divine laws ; the 
last of whom came upon English soil when long tyranny and 
cruel ravages had destroyed every vestige of ancient science, and 
when the pandects, from whence the truest light has been shed 
upon English law, lay buried in the earth. When Blackstone, 
who had a professor’s chair and a salary for praising the common 
law, employs his elegant style to whiten sepulchres and varnish 
such incongruities, it is like the Knight of La Mancha extolling 
the beauty and graces of his broad-backed mistress, winnowing 
her wheat or riding upon her ass.’’ The same writer further 
pertinently asks, ‘* When is it that we shall cease to invoke the 
spirits of departed fools? When is it that in search of a rule 
for our conduct we shall no longer be bandied from Coke to 
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Croke, from Plowden to the Year Books, from thence to the 
Dome Books, from ignotum to ignotius in the inverse ratio of 


philosophy and reason ; still at the end of every weary excursion. 


arriving at some barren source of pedantry and quibble?’”’ 

To adapt this incongruous learning to the development of an 
advancing civilization recourse was had to the Roman or Civil 
law, a system known as Equity, by which a different kind of 
justice was administered in a separate court, so that the spectacle 
was often presented of a suitor recovering in the law court, 
being restrained from availing himself of the judgment by an 
order issuing out of chancery, or failing in the law court because 
he should have instituted proceedings in equity, or vice versa, 
Strange as it may now seem, there was a time when many 
eminent lawyers held to this absurd and illogical division between 
equity and law, as something fore-ordained in the very nature of 
things and indispensable and as being, in some indefinable way, 
connected with the maintenance of our liberties. Yet that sys- 
tem would permit a man to obtain a judgment, as a sacred right, 
on one side of Westminster Hall, when on the opposite side of 
the great hall of William Rufus, another court would be sitting 
which would hold him an unconscionable rogue if he attempted to 
enforce his judgment and would lay him by the heels if he 
attempted to do so. 

Then even on the law side of the docket, remedies were 
divided into divers forms of action, so that if one brought an 
action of trespass when he should bring trespass on the case, 
assumpsit instead of covenant, or replevin in the cepit instead of 
replevin in the dedinet, he lost his action. And yet a royal com- 
mission in England reported so late as 1831, ‘‘ there is at pres- 
ent no authentic enumeration of all the forms of action.” 
Indeed of the forms most commonly in use, the divisions and 
purposes were much in controversy and it was difficult in very 
many cases to be sure that you had your client properly in court. 
It was said that old Judge Cowen of the New York Supreme Court 
died in the belief that we had * not yet sounded the depths of 
trespass on the case,’’ and the great Judge Story was possessed 
of the belief that Equity could reform a policy of Insurance. 
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It is only about fifty years since the movement was started 
which in England and in most of her colonies and in the greater 
part of the United States has swept away the distinction between 
law and equity and between the forms of action, and has sub- 
stituted for them one form of action in which the plaintiff shall 
plainly and intelligibly, without undue repetition, state his ground 
of complaint and the defendant shall reply in the same way, so 
that the case shall be tried in a business-like mode upon the 
merits. Unfortunately the reformed procedure had to be 
intrusted for its successful working at first to judges and lawyers 
who had grown up under the old technicalities and consciously 
or unconsciously they endeavored to constitute the new system 
to be as much like the old one as possible. It was the old case 
of putting ‘* new wine into old bottles.’ But the reform 
has made its way and the generation of lawyers now on the stage 
are astonished at the attachment of our predecessors to a system 
which in this State and some others they yielded only under the 
stress of the unheaval following in the wake of a great war. 

The substance of the law, no less than the forms of its admin- 
istration, has been from time to time so modified and modern- 
ized by statute that there abides the faintest perceptible relic of 
the old English common law. Strange to say the reform in 
England has been more complete, and the new system is simpler 
than in any State in this country. Such a thing as a 
demurrer, and the delay incident to it, is now unknown in the 
English practice, every defense being taken by answer, and legal 
defects in the complaint, if curable, being eliminated by amend- 
ment without delaying the trial. 

Yet such is the force of habit, that in some of the less pro- 
gressive law schools, until very recently, intelligent professors 
wasted almost the entire time of their students in teaching them 
the absurd farrago which used to be, a century or more ago, the 
law in a foreign country, but which for long years has not been 
the law there or anywhere else on the planet, under the delusion 
that because our grandfathers had learned law in that fashion 
we should still so teach it. At the same time, no learning was 
imparted to the young men of what a young lawyer must needs 
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know —the law, and the practice of the law as it exists to-day 
in the student’s own State. 

Happily, this system has probably been ay in the last 
of the schools and a modern and practical education is now 
vouchsafed to the young student everywhere. 


Watter Cuark. 
RaLzIcH, N. C. 
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CAN EXEMPLARY DAMAGES BE BOTTOMED UPON 
NOMINAL DAMAGES? 


This question has lately arisen in three actions in the Circuit 
Court of the city of St. Louis. It has also arisen in several 
cases in other jurisdictions, and has provoked a contrariety of 
opinion. It may arise in one of two phases, or both: 1. Where 
there is a statute, like that of Missouri hereafter set out, which 
requires the jury to find separately the amount which they award 
as compensatory damages and the amount which they award as 
exemplary damages. 2. Upon requests for instructions. 

In Missouri there is this peculiar statute: ‘§ 1. In all actions 
where exemplary or punitive damages are recoverable, the peti- 
tion shall state separately the amount of such damages sought to 
be recovered. § 2. In all actions wherein such damages are re- 
coverable and are allowed by the jury, the amount thereof shall 
be separately stated in the verdict.’’ ? 

In a libel suit in the Circuit Court of the city of St. Louis, before 
Judge Talty, there were two counts in the petition, and the jury 
brought in a verdict of $1.00 as compensatory damages under 
each count and $125.00 as exemplary damages under each count. 
A motion was made to set aside so much of the verdict as found 
exemplary damages, and to render judgment for so much of it 
as awarded nominal damages only. After careful consideration, 
the learned judge overruled this motion, agreeing with counsel 
for defendant, upon the authorities cited in their brief, that a 
verdict which contains two parts, not interdependent but sever- 
able, may be separated, and so much of it as may be illegal may 
be rejected and judgment entered in conformity with so much 
of it as is legal. But at the same time he took the view that 
exemplary damages can be bottomed upon nominal damages, and 
overruled the motion on that ground. 


1 Laws Mo. 1895, p. 168. 
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In another case in another division of the same court, before 
Judge Klein, the action was for a most atrocious libel against a 
perfectly honest man holding an important public office. The 
jury brought in a verdict for one cent as compensatory damages 
and $1,000.00 as exemplary damages. A motion for new trial 
in this case was overruled, and an appeal will be taken. 

In a third case, in still another division of the same court, 
before Judge Spencer, which was an action for a libel, an in- 
struction was requested by the defendant to the effect that 
exemplary damages could not be given unless the jury should 
find that the plaintiff was entitled to more than nominal dam- 
ages by way of compensation, but was refused by the court 
under the view that it did not express the law. 

A large number of actions for Tibel are still pending against 
different newspapers in the city of St. Louis; and hence, under 
the peculiar statute of Missouri above set out, this question as- 
sumes no little importance; and it is not without importance in 
those jurisdictions where there is no such statute. The question 
whether exemplary damages can be founded upon nominal dam- 
ages does not appear to have been definitely settled in Missouri, 
and a search in the books of reports of other jurisdictions dis- 
closes the conflict of opinion already hinted at. The 
authorities cited in the margin affirm the proposition that 
exemplary damages can not be given except as an incident to 
the giving of substantial damages.’ It is said by the Supreme 
Court of Texas ‘‘ that a verdict for exemplary damages under 
a petition claiming both actual and exemplary damages, can- 
not be sustained, without a verdict for actual damages also.’’? 
There are, at the same time, some authorities to the contrary.’ 
But these for the most part would seem not to have been well 


1 1 Sutherland on Damages, § 406 Chicago &c. R. Co., 74 Ia. 137; s. ¢. 37 

and cases cited; Girard v. Moore, 86 N. W. Rep. 116. 

Tex. 675; s. c. 26S. W. Rep. 945; 3 Alabama &c. R. Co. v. Sellers, 93 

affirming s. c. 24 S. W. Rep. 652; Ala. 9; s. c.,9 S. W. Rep. 375; Wil- 

Stacy v. Portland Publishing Co.,68 son v. Vaughn, 23 Fed. Rep. 229; 

Me. 279; Gregory v. Coleman (Tex. Hefley v. Baker, 19 Kan. 9; Ritz v. 

Civ. App.), 22 S. W. Rep. 18. Austin, 1 Tex. Civ. App. 145: s. c. 10 
2 Jones v. Matthews, 75 Tex. 1;8.c. S. W. 1029, 1031. 

12 S. W. Rep. 823. See also Kuhn v. 
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considered. The case of Wilson v. Vaughn,! was a mere charge 
to the jury by a Federal District judge in Kansas. In the case 
of Hefle v. Baker,? the Supreme Court of Kansas, speaking 
through Judge Valentine, do indeed lay down and apply the doc- 
trine that a party can recover exemplary damages without 
recovering substantial compensatory damages. But in a subse- 
quent case, the same court corrects itself and puts itself in a 
line with the best authorities, by using the following language: 
«Exemplary damages can never constitute the basis of a cause 
of action. They are never more than incidents of some cause of 
action for real substantial damages suffered by the plaintiff; and 
when given, they are given only in addition to the real and actual 
damages suffered and recovered by him.’’ The case of Paterson 
v. Dakin,* which seems to have been quoted on both sides of this 
question, was a libel in admiralty heard before Federal District 
Judge Toulmin. In one part of his opinion the learned judge 
says that if the master should refuse to sign a proper bill of 
lading, ‘‘vexatiously, and set up an unfounded claim to demur- 
rage, to inconvenience and damage libellants, then I think 
appellant would be entitled to vindictive damages, whether any 
actual damage was proved or not.’’ But in the same paragraph 
he finds that there was no evidence before him warranting him 
to find vindictive damages, and he concludes his observations on 
that subject thus: ‘I therefore find no just claim for vindictive 
or exemplary damages; and, as no actual damages have been 
proven, none can be awarded in any aspect of the case.’’® 

The question whether exemplary damages can be bottomed 
upon nominal damages, came before the St. Louis Court of 
Appeals last year in the case of Favorite v. Cottrill,® but was 
left by the court undecided, though the court did decide that in 
the state of the pleadings and evidence, a verdict for exemplary 
damages bottomed upon nominal damages merely, would not be 
disturbed. The verdict was for $1.00 as compensatory dam- 
ages and $5,000 as exemplary damages. Judge Biggs, speaking 


1 Supra. 4 31 Fed. Rep. 682. 
2 Supra. 5 Paterson v. Dakin, 31 Fed. Rep. 
3 Schippell v. Morton, 38 Kan. 567; 682, 685. 

8. c. 15 Pac. Rep. 1604. 62 Mo. App. 119. 
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for the court, after saying that the authorities are not uniform 
on the question, and after quoting from a leading case in favor 
of the proposition now contended for,’ says: ‘* The question is 
one concerning which much may be said on both sides. It is 
not necessary, however, for us to determine which is in our 
opinion the better rule, for the reason that the facts of the case 
here do not bring it within the reasoning of the decision in 
Stacy v. Publishing Co.? Here the injury inflicted was not 
theoretical or fanciful, but quite substantial, and the plaintiff 
was only precluded from recovering substantial damages because 
of the state of the pleadings. We will, therefore, overrule the 
assignment.” 

Looking at the question on principle, the writer admits that 
his mind may have acquired a bias from having had to deal with 
it professionally ; but nevertheless he can not bring his mind to 
grasp any sound theory upon which exemplary damages can be 
given, where the plaintiff has suffered no actual damages, 
Nominal damages, it must be recalled, are given where there has 
been merely a technical violation of a legal right, and where the 
plaintiff has suffered no real damage. Such damages, under a 
technical rule of law, carry costs merely, and in some jurisdictions 
do not even carry costs. Exemplary damages, it must also be 
recalled, are given by way of punishment and public example 
merely. Itis true that the fine goes to the plaintiff, and not into 
the public treasury. But the theory on which those damages 
are given is simply the theory of punishment and _ public 
example. The giving of such damages in any case is admitted 
to be an anomaly in legal procedure. It imports into civil actions 
a segment of the criminal law. The doctrine that such damages 
could be given at all was ably resisted by many juridical thinkers, 
including Professor Greenleaf. It was denied in the new State 
of Washington, though we believe that the judiciary rule on the 
subject has there been changed by statute. Nominal damages 
being then no damages at all, and exemplary damages being a 
mere pecuniary fine or mulct, given by way of public example, 
but recoverable in a civil action,—upon what principle can 


2 Stacy v. Portland Pub. Co., 68 Me. 279. 2 Supra. 
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the latter kind of damages be bottomed upon the former? 
Upon what principle can a purely civil proceeding be turned 
into a purely criminal proceeding, but without indictment or 
information, in this way? Upon what principle of justice can 
A. recover damages from B. for doing something which has not 
inflicted any damage upon A. at all? These questions seem to 
present the kernel of the subject, and it is difficult to see how 
they can be answered in the affirmative. 


Seymour D. TuHompson. 
Sr. Louis. 
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** Criticism,’’ says Lord Halsbury, ‘‘ is the salt of the administration 
of justice.’’ We should spoil this if we added one word of comment.— 
Law Times (London). 


Amenities OF Lecat JourNnALIsM.— The Barrister, of Toronto, having 
republished something from the American Lawyer without credit, 
‘** hastens to make the amende honorable’’ under the caption,— ‘‘ Give 
the Devil his Due.’’ , 


Can Exectricity BE Stoten.— The Electric Review, says an exchange, 
credits ae German court with an extraordinary decision to the effect 
that electricity cannot be stolen. The charge was that the accused had 
tapped an electric light company’s main, and stolen several thousand 
amperes of electricity, which he had used to run a motor ; and the court, 
on appeal, held that in Germany ‘‘ only a movable material object” 


could be stolen, and consequently the accused was acquitted. 


Tue American Bar Assocration.— We again remind our learned 
readers that this powerful and influential body will hold its summer 
meeting at Cleveland, Ohio, in August next. Weeare glad to note that 
a suggestion of ours concerning it has found a response in a leading 
Eastern periodical. The Albany Law Journal says :— 


We entirely agree with the suggestion of the AMERICAN Law REVIEW that 
‘a winter meeting at Jacksonville, Atlanta, New Orleans or Galveston, and an 
occasional migratory meeting on the Pacific coast, would make the American 


Bar Association more nearly a national body, and less an Eastern body, than it 
now is.” 


LiaBiLity OF A RESTAURANT-KEEPER FOR REFUSING TO SERVE Un- 
EscorTeD Lapy Guests.— Our distinguished contributor, Mrs. Clara 
Foltz, the New York attorney, recently had an unpleasant experience in 
a New York restaurant. Returning from some evening function with 
her daughter, she stepped into a restaurant to get something to eat, and 
was coldly refused, on the ground that the keeper of the restaurant had 
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established a rule to serve no female customers unaccompanied by male 
escorts after 9:30 p. m. Noamountof protestations on the part of Mrs. 
Foltz served to melt the obduracy of the boniface, and she determined 
to vindicate the dignity of womanhood by suing him for $5,000.00 
damages. The question for decision will be whether the rule in question 
was a reasonable one, necessary to keep the place respectable, and it 
will possibly appear to have been such. 


Lay JupGes 1n New Jersey.— The legislature of New Jersey, by an 
act passed on the 31st of March, 1896, abolished the anomaly of having 
lay judges of their courts, even those of the highest jurisdiction. But 
the lay judges died hard. Not being lawyers, they took the view that 
they had: a vested right in their offices ; that their appointments to those 
offices were in the nature of contracts protected by the Federal consti- 
tution. They did not seem to understand that the contrary has been 
held in season and out of season, both in State and Federal courts, in 
regard to all sorts of public offices. The lay of the last lay judges, far 
more pathetic than the lay of the last minstrel, did not commend itself 
to the ears of the Supreme Court of New Jersey; and its only result 
has been to demonstrate, if it needed demonstration, their unfitness for 
the duties of administering the law. 


PREVENTING NEWSPAPERS FROM PUBLISHING PoRTRAITS OF PERSONS 
Witsout Tuer Consent.— A bill was introduced in the legislature of 
New York by Senator Ellsworth, to prevent the publication of portraits 
or attempted portraits of individuals without their consent. We believe 
that it failed of its passage. The lay press was generally opposed to it, 
but the New York Law Journal said that it aimed at a very desirable 
reform. It would seem that the common law of libel should be, in a 
proper state of public opinion, sufficient to reach the outrage of pub- 
lishing caricatures of public men, such as those of Mr. Hanna, who is 
dished up in the Democratic newspapers every day in the most offensive 
style, in portraits bearing no real resemblance to the man. Nothing 
can be more scurrilous and scurvy than much of the American news- 
paper press. It reflects the lowest phases of American character. It 
caters to the widest number of individuals, and they are the lowest. 


‘* GENTLEMEN OF THE Bar, Pease Rise.’’— In the Federal courts 
everywhere, so far as we know, when the judge enters the court to 
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begin the session, the members of the bar face the court and rise. Ip 
France there is even more ceremony. The members of the bar bow to 
the judges, and the latter return the salutation before taking their seats, 
In the State courts in Missouri, including even the Supreme Court, no 
attention is paid to the judges when they come in; the members of the 
bar remain seated in all sorts of positions, sometimes with their sides 
or backs to the bench. This is especially the case in the different 
departments of the St. Louis Circuit Court. In Room No. 5 the mem- 
bers of the bar would not feel at liberty to rise, even if they thought 
good manners required it to be done; since in that room, when the 
judge approaches his desk,the sheriff orders all persons in the room to 
find seats. In the other court rooms a few of the members of the bar 
have the decency to rise when the judge comes in. It is no more than 
& proper measure of respect exhibited to the representative of public 
justice. Brethren of the St. Louis bar: we claim to be gentlemen; let 
us show that we are such by our demeanor to the judges in the court 
room. 


DereaT OF THE ARBITRATION TREATY.— The treaty of general arbi- 
tration between this country and England, involving the principle of 
submitting international disputes to judicial determination, which had 
been laboriously formulated by our Secretary of State, Mr. Olney, and 
the British Minister at Washington, Sir Julian Pauncefote,! after being 
considerably amended by the American Senate, was finally defeated of 
ratification in that body, lacking four votes of the necessary two-thirds. 
Without doubt, the defeat of this promising experiment is the subject 
of very considerable regret on the part of a large portion of the more 
intelligent among the American people. This regret would, however, 
have been much more intense and wide-spread had the defeat of the 
treaty taken place three months earlier. The position of England in 
the concert of the Powers, a position destitute of morality, religion, 
justice, humanity, honor, or even decency ,— a position that gave the lie 
to her pretense of Christianity, that spat in the very face of Christ,— 
has reconciled us to the fact that we have not been drawn into a closer 
intimacy with her. 


GOvERNMEXT OWNERSHIP OF THE PaciFic RarLRoaps.— President 
Fish, of the Illinois Central Railroad, has proposed that the gov- 
ernment acquire title to the Union Pacific and Central Pacific 


1 See the text of the treaty, 31 Am. Law Rev. 119, et seq. 
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Railroads by foreclosing its lien thereon, and that it operate 
that great central highway as a public highway from the 
Missouri river to the Pacific Ocean, giving all connecting rail- 
roads equal rights thereon. Oddly enough, the proposition meets 
with some favor among the conservative classes, even in the East. It 
seems that a railroad thus operated is not a novelty, even in this coun- 
try. The New York and Long Branch Railroad has no rolling stock 
of its own, but is used as a highway for the trains of the Pennsylvania, 
the Reading, and the Jersey Central Railroads. The plan seems decid- 
edly preferable to the plan of the late administration, which was to close 
out the claim of the government against the Union Pacific Railroad to 
a Vanderbilt syndicate at sixty-five cents onthe dollar. There is noth- 
ing new in government ownership of railroads, except in the United 
States. But it is supposed that our system of government is so weak 
that it cannot own and operate a great interstate highway. What the 
Germans, the Austria-Hungarians and the Australasian provinces suc- 
ceed easily in doing, we, with our boasted government, cannot do. 
The true reason is that private corporations of all kinds have their rings 
in the noses of our public agents and officials, and that our government 
is a collection of private corporations in reality, and a union of sover- 
eign States only in form. 


SaLaRIES OF FEDERAL JupGes.— The National Corporation Reporter 
(Chicago), commenting upon our remarks in favor of increasing the 
salaries of the United States District Judges,! says: ‘‘ The salary of 
$5,000 a year is totally insufficient for the character and quantity of 
work required of them. They are at present subject to judicial service 
in three courts: 1. The District Court. 2. The Circuit Court. 3. 
The Circuit Court of Appeals. Ability and learning of a high order are 
required to fill these positions with satisfaction to the bar. American 
legislators have not, except in rare instances, done justice to their 
judicial establishments.’’ Not long since one of the leaders of the bar 
of Missouri was, without his solicitation and much to his surprise, 
appointed to the office of United States District Judge for the Eastern 
District of Missouri. Having a considerable family to support and 
educate, he had not laid up much of an estate, large as his practice 
had been. After holding the office for a short time, he found it neces- 
sary to resign it, because of the insufficiency of the salary. He was 
succeeded by another lawyer of exceptional learning and ability who 


1 31 Am. Law Rev. 113. 
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had served a term upon the circuit bench of the State of Missouri, who 
fortunately had a competency and had no children to educate. The 
latter still holds the office, whose duties he discharges with great ability 
and to the entire satisfaction of the bar. It is to be hoped that he will 


remain on the bench, although the salary is a meager compensation for 
the services demanded. 


More ror Lecistation.— The American State constitutions 
which were established or remodeled subsequently to the Civil War, ex- 
hibited a marked tendency to limit the duration of legislative sessions. 
This undoubtedly grew out of the general feeling of terror that per- 
vaded all branches of business in every State, so long as the legislature 
was in session. A part of the regular work of corrupt legislators was 
to make raids upon wealthy vested interests for the mere sake of being 
bought off. Other legislators, poor themselves and representing the 
poorer classes, promoted such measures out of that feeling of jealousy 
which the poor always entertain towards the rich. The result was, consti- 
tutional provisions curtailing the duration of legislative sessions to periods 
so short that no useful legislation could be accomplished in the allotted 
time. In anaddress delivered before the American Bar Association, David 
Dudley Field took ground against this constitutional mistake. It has been 
productive of a crop of hasty and slipshod legislation. The constitu- 
tion of West Virginia cut the sessions down to forty-five days. A leg- 
islative committee on the revision of the constitution is now in session 
in that State, and there seems to be a disposition on its part to extend 
the limit of legislative sessions to sixty days. But while it is to be ad- 
mitted that a short limit is in some respects a check against unwise and 
corrupt legislation, it is, on the other hand, plain that sixty days is 
absurdly short. The members do not have much more than the neces- 
sary time to get acquainted with each other and with the routine of 
legislative business before the session is over. 


New Devetopment 1x Rerorm.—The Literary Digest 
notes a gain and also a loss in what it calls ‘‘ spelling reform.”” The 
gain lies in the fact that manufacturers are beginning to see the com- 
mercial advantages derived from a simplification of our written language. 
The loss lies in the fact that American publishers are beginning to adopt 
the English spelling of such words as labor, mold, etc. We may add 
that the waste lies in the fact that intelligent persons, like the editors of 
the Literary Digest, will twaddle about a ‘‘ spelling reform ’’ that is to 
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be wrought out of the impossible attempt to represent forty-three sounds 
with twenty-six characters. The death of Sir Isaac Pitman, the 
inventor of that system of shorthand writing called phonography — 
sound writing — which is now in vogue in all English-speaking coun- 
tries, draws attention to the fact that he tried to reform a writtea 
language by the invention of an alphabet which was absolutely phonetic, 
in which each sound was represented by a distinct character. With 
such a system there could be no spelling, and consequently no ‘‘ spelling 
reform.’’ There would merely be an analysis of words by separating them 
into their component sounds. The labor that now exhausts ten or twelve 
of the choicest years of childhood and youth, of learning to spell our bar- 
barous language, would, with spelling thus dispensed with, be per- 
formed in a few weeks. Moreover, the printing of the words of our 
. language in phonetic characters would absolutely determine their pro- 
nunciation. This would be a great convenience — an enormous gain — 
especially in the pronunciation of foreign names. ‘The spelling reform 
of Sir Isaac Pitman was met with a fanatical bigotry, which proved and 
illustrated the truth that learning is even more bigoted than ignorance. 
We recall the fact that one of his followers was rotten-egged in a country 
schoolhouse in Illinois for the crime of proving that our present sys- 
tem of spelling is fundamentally absurd. The reformation of our 


language ought not to stop with eliminating from it what is called spell- 
ing; but irregular verbs and all other irregularities ought to be rooted 
out of it. If the babies could make the language, there would be a great 
deal more sense in it. The little boy that ran to his mother crying, 
‘* Tom hitted me,’’ and the little brother that retorted, ‘‘ he hurted me 
first,’’ talked better English than their parents did. 


DIsBARMENT OF AN ATTORNEY.— In a proceeding instituted by the 
Bar Association of Massachusetts against Elisha Greenhood, a member 
of the bar of that State, he was adjudged guilty of deceit, malprac- 
tice and gross misconduct, in two separate cases, was permanently 
disbarred, and his sentence of disbarment has been affirmed by the 
Supreme Judicial Court. The Court holds that it is not necessary, in 
pleading charges against a member of the bar, for misconduct, to plead 
the charges with the particularity required in a criminal case; it is 
sufficient that an attorney is reasonably and definitely informed of the 
matters alleged against him. It further holds that the removal of an 
attorney who has been guilty of deceit, malpractice, or other gross 
misconduct may be absolute, leaving the removed party to apply to the 
court for readmission if his offense is of such a kind that, after a lapse 
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of time, he can satisfy the court that he has become trustworthy. In 
closing his opinion Mr. Justice Knowlton says: ‘ It is important that 
the oath of office taken by attorneys on admission to the bar should 
not be considered and treated by those who take it as an empty form, 
Nothing in the life of the people more deeply concerns their welfare than 
the administration of justice in our courts. The high standard of 
integrity which is prescribed by our constitution and laws for the 
officers of our courts should be maintained. The removal or suspen- 
sion of an attorney is necessarily damaging to him, and may even be 
ruinous. It should only be ordered after careful investigation of the 
alleged causes for it. But when it appears that one has ceased to 
regard the principles of morality, and that fidelity to truth and justice, 
without which the practice of law is mockery, a court should not hesi- 
tate to remove him.’’ Mr. Greenhood had talents which, if properly 
used, would have given him an honorable place in the legal profession. 
He was for one year the editor of the Central Law Journal. He wrote 
and published a book on Public Policy, which, though containing a 
good many inaccuracies, collected a large mass of authority which was 
very useful to judges and practitioners. It has been frequently 
cited in judicial opinions. 


Tue Campaicn aGarnst DEPARTMENT SToREs.— One of the tenden- 
cies of the times in the concentration of business is shown in the 
springing up of what are known as department stores, that is to say 
stores which, under one roof, undertake to carry on every species of 
merchandising. In one large emporium of this description in a neigh- 
boring city, you can have your baby checked while you are doing your 
shopping ; and at the other end of the building you can buy a coffin 
and order a tombstone. Perhaps the entire business is conducted by 
the same concern ; but often particular departments are let out to other 
adventurers by a contract in the nature of a lease, and the profits of 
that department are shared between the lessor and the lessee on some 
basis mutually satisfactory. The development of these immense 
bazaars has necessarily dealt a heavy blow to the business of the small 
shopkeepers. Many have been driven out of business, and those who 
have managed to eke out an existence naturally entertain sentiments 
anything but friendly to the department stores. The feeling of a consid- 
erable portion of the general public, derived from these retail dealers, 
is somewhat akin to that which is generally entertained towards trusts 
and other combinations created for the purpose of stifling competition 
and maintaining prices. The strength of this feeling was shown in a 
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striking way in the recent municipal campaign in Chicago, where the 
Republican party made hostility to department stores a plank of its 
platform. This may have been one of the causes which led to the 
overwhelming defeat of the Republican ticket; it may and it may not. 
An effort was made by the Illinois legislature preceding the one now in 
session to get through a licensing scheme under which every merchant 
would have been compelled to take out a separate license for every 
class of goods sold by him, so that a department store would have had 
to pay out so much for licenses that all their profits would have been 
swallowed up. The campaign has been resumed in the present 
legislature of that State. 

The department store seems to be a natural outgrowth of business 
conditions, and an attempt to legislate it out of existence seems to 
be futile —substantially an attempt to change the laws and condi- 
tions of business by mere legislative fulminations. If, by any chance, 
their opponents were able to get their schemes enacted into laws and 
they got past the Supreme Court, it is quite certain that the deprivation 
of the convenience which these stores have been to the great body of 
consumers would lead to a complete revulsion of public opinion, and 
the prohibitory laws would be wiped out as quickly as the voters could 
get at them. 

It must, however, be allowed that like all improvements, there are 
objections to the department store. It has decreased the number of 
independent traders and substituted for them an army of clerks who 
have nothing to do but to read the tag and wrap up the goods for the 
customer. He becomes, in short, a corporation slave. It seems, 
however, that our whole business life is passing into the hands of great 
corporations, larger and larger in wealth and power, and smaller and 
smaller in number. What are we going to do about it? 


Paciric BLockapE.— The legality of instituting a blockade in time 
of peace as a measure of restraint short of war has been frequently 
questioned, but the precedents tend to show that it is legal, subject to 
the important qualification that it should only be applied against the 
vessels of the offending nation, and not against those of third nations,! 
Hall? says of the measure: ‘‘ Pacific blockade, like every other practice, 
may be abused. But, subject to the limitation that it shall be felt only 


1 Lord Granville to M. Waddington 
on the Formosa blockade, 1884; and 
the Greek blockade, 1886. 


2 Third edit., p. 372. 


428 31 AMERICAN LAW REVIEW. 


by the blockaded country, it is a convenient practice; it is a mild one 
in its effects even upon that country, and it may sometimes be of use 
as a measure of international police, when hostile action would be inap- 
propriate and no action less stringent would be effective.’’ It has 
proved specially advantageous against weak States. The moral senti- 
ment of civilized nations may be relied upon to prevent its abuse by 
any one nation; while a still more effective check exists in the fact that 
the measure is usually put in force by the joint action of several nations 
rather than by one nation alone. 

Greece holds a prominent position in relation to pacific blockade as a 
means for the settlement of international difficulties, and it appears 
probable that unless she complies with the demands of the Powers with 
reference to Crete she may afford another illustration of its application. 
The first occasion upon which blockade was applied otherwise than 
between nations at war with one another was in 1827, when the coasts 
of Greece, which were occupied by Turkish forces, were blockaded by 
the squadrons of Great Britain, France, and Russia, with the view of 
coercing Turkey, with whom the blockading nations professed to be at 
the time still at peace. Again, in 1850, when Greece refused to com- 
pensate a British subject for injury to property done by Greek sub- 
jects, the Greek ports were blockaded by England, with the somewhat 
insignificant eventual result that a claim of more than 21,000/. was 
settled by a payment of 150/. Thirdly, in order to compel her to 
abstain from making war upon Turkey, Greece was in 1886 blockaded 
by the fleets of Great Britain, Austria, Germany, Italy, and Russia, 
with the result that within little more than a fortnight from the notifica- 
tion and enforcement of the blockade the king of Greece signed a 
decree to disarm.— Law Journal (London). 


BEHIND-THE-Door CONFERENCES WITH JuDGES.— Some of the judges 
of the State courts in St. Louis have the unfortunate practice, common 
in police courts and better suited to that atmosphere, of holding private 
conferences with counsel in their chambers outside the regular sessions 
of the court, touching matters which ought to be heard only in open 
court, where there is an opportunity for the opposing counsel to listen, 
and where there is that publicity which it is the aim of the constitution 
to secure. The practice of some of the country judges is even worse. 
They not only hold private back-doeor conferences with lawyers, but 
when they get the case under advisement they consult with the whole 
county as to the best way todetérmine it. The judges of the St. Louis 
Circuit Court have another practice which is regrettable. It is that, 
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when they pass upon the requests for instructions in a jury trial, they 
call the counsel up to the judicial seat and examine the instructions 
with them, and hold whispered conferences with them. In other juris- 
dictions, where judicial procedure is better conducted, counsel argue 
their requests for instructions to the court, and where the judge is in 
doubt he hears opposing argument. This clears up many questions 
and prevents the multiplication of new trials. The idea that a jury is 
prejudiced by hearing these discussions is believed to be a complete 
fallacy. It is a gross impeachment of the whole system of trial by jury 
so to suppose. In fact, such a discussion in the presence of the jury, 
followed by the decision of the judge, is the very best way to enlighten 
the jury with respect to the law of the case. The lawyer who has pre- 
pared his case thoroughly for trial before the jury, drawn his in- 
structions with great care, and studied them upon principle and con- 
trolling authority in all their details, must see at what a disadvantage 
the judge is put in having these instructions handed to him, and being 
compelled to pass upon them summarily and refuse or give them, as 
the result of a half hour’s examination, without the aid of any brief or 
argument. With such a system it is difficult to understand how errors 
can be avoided in any trial presenting any considerable number of 
difficult legal questions. It should seem that a rule of court ought to 
be adopted requiring counsel to prepare their instructions a given 
number of days beforehand, each instruction supported by authorities, 
and submit them to the opposing counsel, to be returned with his objec- 
tions, also supported by authorities. They should then go to the 
judge a sufficient length of time before the commencement of the trial 
to enable him to examine those authorities, and in case of difficulty he 
should require argument. Of course, this could not be made to apply 
to instructions based upon unanticipated states of the evidence. It is 
idle to reply to this that it involves a waste of public time. It really 
involves a great saving of public time. It leads to the correct trial of 
causes, and the consequent diminution of new trials and of appeals. 
It leads to the speedy termination of lawsuits, and the preventing of 
that denial of justice which is involved in the delays of litigation. Itis 
true that it would be hard to educate an incompetent bar into such 
practices ; but if the process of education were applied with severity, it 
would result in driving out the incompetents and leaving the practice of 
the law where it belongs, in the hands of the competent lawyers. 


PRIVILEGE OF CounsEL TO WEEP.— Although the Tammany judicial 
organ has gravely taken to task those legal journals which have pub-. 
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jished the following dicta of a judge of the Supreme Court of Tennes- 
see — stating with a grave puritanical severity — all the graver because 
coming from such a quarter — that such journals exhibit the same ten- 
dency towards sensationalism which characterizes the lay press,— yet 
we are tempted to tell the Tammany editor that he may-go to grass, and 
that we will republish it. In the case of Ferguson v. Moon, recently 
heard before the Supreme Court of Tennessee, the action was for a 
breach of promise and seduction. It had been assigned as error that 
counsel for plaintiff in his closing argument, in the midst of a very elo- 
quent and impassioned appeal to the jury, ‘* shed tears, and thus unduly 
excited the passions and sympathies of the jury in favor of the plaintiff, 
and greatly prejudiced them against defendant.’’ The court confessed 
itself unable, after diligent search, to find any direct authority on the 
point, the conduct of counsel in presenting their cases to juries being a 
matter which must be necessarily left largely to the ethics of the pro- 
fession and the discretion of the trial judge. The court concluded:— 


No cast-iron rule should be laid down. To do so would result that in many 
cases clients would be deprived of the privilege of being heard at all by counsel. 
Tears have always been considered legitimate arguments before the jury, and 
we know of no power or jurisdiction in the trial judge to check them. It would 
appear to be one of the natural rights of counsel which no statute or constitu- 
tion could take away. It is certainly a matter of the highest personal privilege. 
Indeed, if counsel have tears at command, it may be seriously questioned 
whether it is not his professional duty to shed them whenever proper occasion 
arises, and the trial judge would not feel constrained to interfere unless they 
are indulged in to such excess as to impede, embarrass, or delay the business 
before the court. In this case the trial judge was not asked to check the tears, 
and it was, we think, a very proper occasion for their use, and we cannot 
reverse for this reason; but for other errors indicated the judgment is reversed 
and cause remanded for a new trial. 


A Movement For A Non-PARTISAN JuDICIARY.— We are glad to note 
a movement in Chicago in behalf of a non-partisan judiciary, which 
would afford an excellent example to the public of St. Louis, who are 
still in the backwoods in this respect. A communication was addressed 
to the fourteen judges of the Superior Courts of record of Cook 
County, whose terms of office were about to expire, by many hundred 
members of the Chicago bar, asking them to become non-partisan 
candidates for re-election. The address also included Hon. Benjamin 
D. Magruder, a judge of the Supreme Court of Illinois, whose residence 
is in Chicago. The Executive Committee of the County Central Com- 
mittee of the Republican party passed a resolution indorsing this 
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movement and pledging the support of the Republican party of Cook 
County to the judges thus addressed. The learned judges, some of 
whom were Democrats and some Republicans, responded, assenting to 
the call thus made upon them. In their letter of response they said: 
‘We regard these movements as prompted by a desire that the election 
of judges shall not be a matter of contest, which feeling we believe 
pervades all parties.’ The Democratic County Ticket of Cook County 
deviated a little from the principle of renominating the judges in 
office. It made up a non-partisan ticket consisting of ten Democrats 
and six Republicans. It declined to renominate three of the sitting 
Democratic judges, and did renominate four of the sitting Republican 
judges. Considerable dissatisfaction has been expressed at this action, 
and, as we learn from the National Corporation Reporter, a movement 
was started to advocate the election on a non-partisan ticket of the 
three Democratic judges thus slighted by their own party. It is greatly 
to be regretted that this feeling does-not pervade all parties in St. Louis, 
and that the initiative in the selection of our judges should be left to 
the lowest possible public agency, the party boss. 


NewspaPer Contempt or Court.— Occasionally we hear of cases in 
some American jurisdictions where the editors of newspapers are fined 
and imprisoned for publishing matters derogatory to the judges, who, in 
convicting them, sit as judges in their own cases. The unfair criticism 
by the public press of the judges is a great scandal; but for the judges 
to take it up, and, in a state of mental heat, to sit in judgment on those 
who have offended them, is a still greater scandal. The editor of a 
journal at Cleveland, Ohio, was recently fined $200.00 and costs, and 
sentenced to imprisonment for ten days in the county jail for publishing 
matter derogatory to the character of a judge. Not long afterwards, 
the editor of a newspaper at Eau Claire, Wis., indulged in criticism of a 
judge, for which he was sentenced to a term of thirty days in jail. In 
the former case the editor took an appeal, and in the latter the Supreme 
Court granted a writ of prohibition. Without knowing the particulars 
of these controversies, the opinion may be hazarded without much danger 
that judges who will thus conduct themselves ought to be impeached. 
The general confidence of the public in their judges will, as a rule, 
render defamatory matter published concerning them harmless, unless it 
consists of statements of particular derogatory acts. This will appear 
by the fact that Horace W. Philbrook, of San Francisco, whose disbar- 
ment by the Supreme Court of that State was noticed and commented 
upon in a former issue of this Review, has recently written, printed and 
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scattered broadcast a pamphlet of over 200 pages, headed ‘‘ The Cor- 
rapt Judges of the Supreme Court of the State of California,’’ evidently 
imagining that someone will take pains to read it. We have no idea 


that it has been read from beginning to end by a single perscn, except 
the proofreader. 


Lawyers or Otp Times.—Hon. John B. Bradwell, editor of the 
Chicago Legal News, is publishing a series of papers in that most excel- 
lent journal, entitled ‘‘ Lawyers, Judges and Some of My Clients and 
Friends at Rest in Rose Hill Cemetery.”’ The papers are beautifully 
illustrated with half-tone engravings understood to have been made by 
Judge Bradwell himself, and the sketches of deceased lawyers, clients, 
ete., are replete with interest. Many of them conta‘'n gracious and 
tender tributes to departed friends. Among the engravings we find 
tombs, monuments, etc., some of which are so beautiful as to remind 
one of the marble glories of the Campo Santo at Genoa. Among the 
most beautiful of these is the tomb which affords the last resting-place 
of Myra Bradwell, the lamented consort of Judge Bradwell, a distin- 
guished, strongly intellectual and most excellent woman, who in the 
State of Illinois fought and won the battle for the right of woman 
to be admitted to the bar, and, having been admitted, refused to be 
enrolled and declined practice, but founded a great legal journal which 
still at the head of its editorial page bears the legend, ‘‘ Myra Brad- 
well, founder and editor for twenty years.’’ On the facade of this 
tomb in niches are busts of Judge Bradwell and Mrs. Bradwell. 

After all, do not these sketches, embodying, as they do, attempts to 
resist the effacing hand of death, 


And vanquish time and fate,”’ 


carry with them a depressing rather than an enlivening moral? A song, 
a story, a tradition, prattled even on the lips of children, seems to have 
in it more of immortality than marble or bronze. 


«“ Pride, bend thine eye from Heaven to thine estate, 

See how the mighty shrink into a song! 

Can volume, pillar, pile preserve the great, 

Or must thou trust tradition’s simple tongue, 

When flattery sleeps with thee and history does thee wrong?”’ 


Among other curiosities, we learn from these papers that John Went- 
worth, the great politician, familiarly known as ‘‘ Long John,’’ was 
admitted to the Illinois Bar in 1841. But Judge Bradwell is somewhat 
in error when he says, referring to ‘‘ Long John’s ’’ popularity with the 
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farmers, that ‘‘ there was hardly a farmer in his district to whom he 
did not annually send an installment of seeds under his frank asa 
member of Congress.’’ He was continually sending seeds and political 
documents to Ed. Bump, who was a Democrat, and omitting to send 
anything to old Ben. Butterfield and old Seymour Thompson, who were 
Whigs. 


Contempt IN VIOLATING INJUNCTIONS BY PERSONS WHO ARE NOT EN- 
jorneD.— When will people begin to learn that trifling with an injunc- 
tion is an expensive and dangerous form of amusement? At the best 
they will have to pay costs; and they run no small risk in addition of 
finding themselves in Holloway. It is quite a mistaken notion to sup- 
pose that a man can safely disregard an injunction because he is not a 
party to the action in which it was granted, or because he is not ex- 
pressly named in the order or otherwise included in it. He need not 
have been present when the injunction was made, or have seen the 
order itself or a copy of it; as long as he knows of its effect, he dis- 
obeys it at his peril. For as appears from the recent decision of the 
Court of Appeal in Seaward v. Paterson, when a man is committed on 
the ground that he has aided and abetted someone else in a breach of 
an injunction, the jurisdiction arises from the fact that it is not for the 
public benefit that the course of justice should be obstructed. More- 
over, such aman is clearly guilty of contempt. One of the leading 
cases on the subject is Lord Wellesley v. The Earl of Mornington,! 
which curiously enough, does not seem to be noticed in Mr. Oswald’s 
treatise on “Contempt of Court.’’ There Lord Mornington having been 
restrained from cutting timber by an injunction which did not extend 
to his servants and agents, one Batley, his agent, cut timber in breach 
of the injunction; and Lord Langdale held that Batley might be com- 
mitted for the contempt though not for the breach. In Avery v. An- 
drews,? Mr. Justice Kay observed: ‘‘ If anybody, though not a person 
actually named in the injunction, chooses to step into the place of the 
man who was named, and to do the act which he was enjoined from 
doing, he has committed a very gross contempt of this court.’’ And 
again: ‘‘If people are so foolish as to imagine that they can in this 
way by a ruse avoid and get rid of an order made by this court, it is 
time that this delusion should be put an end to.’’ That was a case in 
which trustees of a friendly society, who had been restrained by in- 
junction from distributing certain funds among the members, retired 
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from the trusteeship and new trustees were appointed, who being aware 
of the injunction, proceeded to distribute the funds. It is probable that 
their ‘‘ delusion’’ was ‘‘ put an end to; for Mr. Justice Kay com. 
mitted both sets of trustees.— Law Journal (London). 


Our Lecat Excuances.— The University Law Review (New York), 
which publication is conducted under the auspices of the legal depart- 
ment of New York University, and which was temporarily suspended 
on account of the death of its founder and principal editor, Austin 
Abbott, has resumed publication, and its April number contains an ex- 
cellent portrait and an appreciative biographical sketch of that distin- 
guished writer. Its leading article is on the subject of an injunction 
to restrain illegal acts of private corporations. The value of this 
article is not diminished from the fact that it is extracted from a joint 
brief of three distinguished lawyers, in an action depending in the 
chancery court of New Jersey. 

The Chicago Law Journal Weekly, has been started as the weekly 
edition of the Chicago Law Journal, which is a monthly publication. 
The object of the change seems to be to gather in a portion of legal 
advertising which in Chicago seems to be distributed among the 
Chicago Legal News, the Legal Adviser, the Law Bulletin, the Na- 
tional Corporation Reporter, and this paper. It is furnished at $2.50 
a year, is printed on a linotype, and is a fairly good paper of its class. 
The editor of the Chicago Law Journal, Hon. John Gibbons, occupies a 
seat upon the bench of the Superior Court of Cook County, and is one 
of the judges called upon by the bar and the Republican Committee to 
stand as a non-partisan candidate for re-election. He is a Republican, 
though of somewhat advanced views. 

On May Ist the Albany Law Journal came out in a new dress, witha 
tinted cover, and presented to its readers twenty-four pages of excellent 
reading matter. We congratulate that excellent publication on these 
signs of further improvement, made without waiting for the passage of 
the Dingley Tariff Bill or for the result of the labors of the Bi-Metallic 
Commission. 


Queen Victoria’s SixtieTH JuBILEE.— The completion of the sixtieth 
year of the reign of Her Majesty, Victoria, by the Grace of God, Queen 
of Great Britain and Ireland, Empress of India, Defender of the Faith, 
etc., etc., will soon take place with great pomp and ceremony. This 
most exemplary wife, mother and queen was called to the throne when 
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little more than a child, a girl but seventeen years of age. When the 
announcement was made to her that she was to become the queen of 
England, she, in girlish simplicity, began to cry, and said, ‘‘ I will be 
good.’’ She has kept her word. During her long and illustrious reign 
she has been personally good. That her reign has been distinguished 
by the display of any conspicuous intellectual traits in herself, can not 
be said. Her book of personal reminiscences — we have forgotten its 
title — does not indicate any considerable degree of literary capacity, 
or any strong mentality. She is simply a good, plain, virtuous, high- 
minded, religious woman, whom accident has placed in an exalted 
position and deprived of all real power. So far as the government of 
her realm is concerned, she is a mere figurehead. We recollect that 
when in 1892, on the occasion of her accepting the resignation of the 
tory ministry, the London Gazette published her statement that she 
accepted it ‘‘ with regret,’’ there was a general chorus of disapproval 
on the part of the press of all parties, of the act of the sovereign in pre- 
suming to deliver a public expression which should show a preference 
between the two political parties. It has been said that the ministers 
might as well tender their resignations to the statue of Victory in 
Hyde Park as to the Queen, and receive their seals of office on their 
knees from the said statue. In the great things which have taken place 
in her reign, beyond all question the most illustrious reign in English 
history, the Golden Age of England, the Queen has personally played 
but little part. Indeed, her lamented consort, Prince Albert, whose 
interference with political matters was jealously watched and continually 
criticised, played a really more important part in matters of govern- 
ment than she. The Queen is worshiped very much as we in America 
worship the ‘‘ old flag.’’ She is worshiped, not because she is better 
than thousands upon thousands of the virtuous wives and mothers of 
England, but simply because she is nominally the chief of the State and 
theoretically the source of power and fountain of justice. She is 
admired in this country more because, in her great station, which we 
regard as the head of English society and as little else, she is a really 
good and modest woman. 

Attempts have been made to signalize her jubilee by inaugurating 
some important step for the advancement of the institutions of her 
country. It was attempted to persuade the government to bring in an 
act of Parliament for the codification of the common and statute law of 
England,— in other words, a general scheme of codification — a scheme 
which could only be inaugurated during the reign of Victoria, — for its 
successful prosecution must require a series of years. The govern- 
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ment gave serious attention to the subject, but was unable to see its 
way clear to entering upon it. The sense of the English bar, so far as 
we have had intimations of it, supports the conclusion of the govern- 
ment, that the project is chimerical. 

While the personal conduct of the Queen in her great station has 
been deserving of the highest praise, it can scarcely be said that that 
conduct has tended much to mitigate the offensive characteristics of 
political England. Governed by a woman, and a Christian woman, 
England has remained the bully and the brute of modern history. She 
has bombarded cities, sent military expeditions again and again against 
weak and inoffensive peoples, making conquests of their territory, and 
she has posed and still poses as the greatest Mohammedan power. The 
Parliament of Great Britian conferred upon the Queen, during the last 
government of Lord Beaconsfield, the title of Empress of India. The 
year of her sixtieth jubilee has been tarnished by the spectacle of an 
English fleet, after a conference with a Mohammedan official, opening 
fire upon an army of Christian insurgents fighting to achieve their liberty 
from their ancient Mohammedan oppressors. The simplest and most 
obvious suggestion of the people in the United States would be that, as 
three-fourths of the Cretans are Greeks and Christians and desire to be 
united to their brethren in Greece, and as the pledges which have been 
repeatedly made in their behalf by the Sultan have been as repeatedly 
and brutally violated, they have the right to realize their aspirations by 
force if they can, and without the interference of European powers. 
But such a notion never entered the breast of a British statesman of 
the party in power, and it is to be doubted whether it ever entered the 
breast of the Queen. In the light of what has taken place during this 
year, and it is but the sequence of what has taken place through out 
this century, the title of Defender of the Faith had better be changed 
to Defender of the Faith of Islam. Hail to Thee, Victoria! Hail to 
the great Christian Queen! Hail to the great Mohammedan Empress! 


Tue Aspect or THE Maysrick CasE.— Hon. Clark Bell, of the 
New York Bar, editor of the Medico-Legal Journal, has published in a 
late issue of that journal, an article on the legal aspect of the Maybrick 
case, in which he takes strong ground that the conviction of Mrs. May- 
brick was illegal, and that the commutation of her sentence from that 
of death to that of imprisonment for life, is logically indefensible ; and, 
further, that the British government ought to have taken the course in 
that case which it has taken in analogous cases,—of granting a full 
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pardon to the prisoner after serving out a portion of the sentence, say 
the period of seven years. We have read the paper with interest, but 
feel bound to say that it has not had any convincing effect upon us. 
It will be remembered that Mrs. Maybrick, an American woman, was 
prosecuted at the Liverpool assizes, before the late Mr. Justice Stephen, 
an eminent legal scholar but an indifferent judge, and convicted of the 
murder of her husband, by administering poison to him while pretend- 
ing to nurse him on a bed of sickness. At the time of the trial, Mr. 
Justice Stephen was unquestionably losing his mental balance. He was 
soon afterwards induced to resign through the concurrent action of the 
bench and bar, Lord Chief Justice Coleridge being selected to break 
the unpleasant news to him that he was not in a mental condition 
further to discharge the duties of his office. His charge to the jury 
resembled that of Lord Cockburn in the Tichborne trial. It equaled 
in severity anything that could have been said by the Crown Counsel, 
while having, unfortunately, more weight, because coming from the 
presumably impartial source of the bench. That Mrs. Maybrick was 
not fairly tried, according to the American standard, is beyond all ques- 
tion, and that her conviction would have been set aside in a properly 
consituted court of appeal possessing a properly established appellate 
jurisdiction, is equally clear. But there was not then, and is not now, 
any such court of appeal for criminal cases in England. But while 
this is all true, upon the main question of guilt or innocence, the great 
stress of the struggle in behalf of Mrs. Maybrick, most of which has 
been carried on by American women, is based upon this theory of the 
facts,-- a theory which the writer of this note, who was in England at 
the time of this conviction, as Mr. Bell was, knows to have been gen- 
erally concurred in by the well-informed opinion of that country,— the 
theory that Mrs. Maybrick was not guilty of her husband’s death ; for 
that, whereas she attempted to poison him with arsenic while pretend- 
ing to nurse him on his death bed, yet he died from other causes, and 
her attempt fell short of its consummation. It is just this fact which 
has prevented her pardon. Her case presents simply the case of an 
adulterous woman desiring to get rid of her husband, attempting to 
poison him while pretending to nurse him on a bed of sickness, and 
possibly failing in her attempt from his dying of disease before she suc- 
ceeded in accomplishing her purpose. The crime which she attempted 
was of the most atrocious nature. It was known to the ancient com- 
mon law as petit treason. The just view was that the wife owed ina 
certain sense a sort of allegiance to her husband, and that if she mur- 
dered him she became a traitress to that allegiance; and she was pun- 
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ished for it by burning, and not, as now, by hanging.! The accidental 
circumstance that the attempt was frustrated by his death intervening 
from some other cause, does not in the slightest degree diminish her 
moral guilt or render her the less conspicuous a subject for public ex- 
ample. It is not a case which calls for the shedding of maudlin tears, 
Those who administer the justice of England may be severe. Their 
judicial procedure may be barbarous, in that the judge acts the part of 
an advocate for the Crown. It may be indefensible in that there is no 
court of criminal appeal. But that country is not stained with the 
enormous annual crop of six or seven thousand murders which disgrace 
the United States, nor do the lynchings outnumber the legal executions 
two to one, as in this country. Considering the general inefficiency of 
our criminal laws and criminal administration, we are in a very poor 
plight to advise our English brethren what they ought to do. 


In Waat District Patent Cases MAY BE Broucut — ALL Dovsrt on 
THIs SuBJect RemMovep By aN Act or ConGREss.— Both Houses of Con- 
gress passed, at the last session, a bill which would have settled, once 
for all, the uncertainty, and conflict of authority that has existed 
between the various circuit courts with reference to their jurisdiction 
over patent cases where the defendant was not an inhabitant of the 
district in which the alleged acts of infringement occurred. Unfortu- 
nately, the act failed to become a law owing to the lateness at which it 


was sent to the President for his approval, before his time had expired. 
The bill provides :— 


That in suits brought for the infringement of letters-patent the circuit 
courts of the United States shall have jurisdiction, in law or in equity, inthe 
district of which the defendant is an inhabitant, or in any district in which the 
defendant, whether a person, partnership, or corporation, shall have com- 
mitted acts of infringement and have a regular and established place of busi- 
ness. If such suit is brought in a district of which the defendant is not an 
inhabitant, but in which such defendant has a regular and established place of 
business, service of process, summons, or subpoena upon the defendant may be 


made by service upon the agent or agents engaged in conducting such business 
in the district in which suit is brought. 


Section 711 of the Revised Statutes provided that the jurisdiction of 
the courts of the United States should be exclusive in certain cases 
and, in subdivision 5 of that section, enumerated patent and copyright 
cases as included among these. The act of 1887, as corrected by the 


1 She was drawn and burned: 4 Bla. Com. 204. See also 4 Bla. Com. 75. 
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act of 1888, provided that no civil suit should be brought before the 
circuit court against any person by any original process or proceeding 
in any other district than that whereof he was an inhabitant. The 
question arose, where the defendant had committed acts of infringe- 
ment in a district of which he was not an inhabitant within the meaning 
of the acts of 1887-8, whether he could be sued in the district where the 
alleged acts of infringement had occurred, or whether the complainant 
would be compelled to sue him in the district of which he was an 
inhabitant. The inconvenience and, oftentimes, injustice and hardship 
of being compelled to sue a defendant for an infringement of letters- 
patent in a district other than where the alleged acts of infringement 
took place, is plainly apparent. The infringement may take place in 
California and the defendant, probably some rich and powerful corpo- 
ration, be an inhabitant of New York, or Massachusetis, or some other 
distant State. The question gave rise to considerable conflict of opin- 
ion. Judge Colt,! of the First Circuit; Judge Wallace,” of the Second 
Circuit; Judges Blodgett * and Jenkins,‘ of the Seventh Circuit; Judge 
Thayer and Shiras,° of the Eighth Circuit; Judge McKenna,’ of the 
Ninth Circuit, held that the circuit courts had no jurisdiction of patent 
cases unless the defendant sued was an inhabitant of the district, or, in 
other words, the suit for infringement of letters-patent must be brought 
in the district of which the defendant was an inhabitant as provided by 
the acts of 1887-8. This view was based, for the most part, on the 
ruling of the Supreme Court in Shaw v. Mining Co. ,° which interpreted 
the acts of 1887-8. On the other hand Judge Wheeler, and Lacombe,!° 
of the Second Circuit ; Judge Sage,!! of the Sixth Circuit, and Judge Mor- 
row,!* of the Ninth Circuit, held that the acts of 1887-8 were inapplicable 
to patent cases. Their view was based upon certain expressions of opinion 
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by the Supreme Court in Re Hohorst,! and in Re Keashey & Mathison 
Co.? The latter commends itself to us as being the better and more 
logical view to take, and we are glad that Congress has adopted it as 
enunciating the true rule on the subject. Under the bill, suit may be 
brought in any district in which the defendant, whether a person, part- 
nership, or corporation, shall have committed acts of infringement, the 
only limitation being that he shall have a ‘‘ regular and established 
place of business ’’ in the district in which the acts are charged to have 
been committed, which is really a protection to the defendant. We 
trust that the promoters of the bill will persevere and, if possible, have 
it passed at the special session. Their efforts have been, and will be, 
much appreciated by both bench and bar. 


Tue Case oF SpcrGEoN Younc — Deatu Dve to Hypnotism sy Un- 
SKILLED AmaTeurs.— An important question, alike of medicine and of 
law, in other words, a question in the interesting field of medical juris- 
prudence, arose and received elaborate consideration in the recent 
autopsy over the body of Spurgeon Young, before the coroner and jury 
of Chautauqua County, N. Y. The deceased was a colored lad, seven- 
teen years of age, and the scope of the inquiry touching his death, was 
** how far it was due to, or traceable to his condition, as affected by 
the repeated placing of the lad in a hypnotic state, by hypnotizers who 
are not skilled in the matter, and in which, it was thought, that he sus- 
tained physical injuries which might have incited the disease of which 
he died.’? The expert medical opinions submitted and the conclusions 
reached are embodied in a paper read before the Medico-Legal Society 
of New York, on February 20, 1897, by the Hon. Clark Bell, vice- 
chairman and secretary of the Psychological Section of said society. 

The inquiry as to the physical or pathological effects of such hypno- 
tism took the form of a hypothetical question submitted in writing by 
the coroner to a number of the leading medical jurists of the country. 
This hypothetical question, which is lengthy, stripped of much of its 
detail of diagnosis, was whether, ‘‘ in a case of a youth, seventeen years 
of age, who had for approximately six months been a chronic ‘ sensitive 
subject,’ having been protractedly and repeatedly hypnotized many 
times by amateurs and irresponsible and reckless youthful dabblers in 
hypnotism,— would physical injury or organic impairment, directly or 
indirectly, follow from the psychic or emotional disturbances or derange- 


1 150 U. S. 653. 2 160 U. S. 221. 


NOTES. 441 


ment of nerve function, involved in or due to, the morbid innervation 
incident to such hypnotic practice, or experimentation in ‘ mesmerism’ 
or alleged animal magnetism? ”’ 

With one exception, the unanimous voice of the scientists was that 
such experimentation and hypnotizing is vicious and dangerous. This 
consensus of expert opinion may be summed up as expressed by the 
Hon. Thomson Jay Hudson, LL.D., of Washington, the learned author 
of ‘‘ The Law of Psychic Phenomena,’’ who is regarded as a high 
authority in the whole domain of ‘‘ hypnotic suggestion.”” In his ex- 
haustive reply he sums up by saying, ‘‘ In my opinion, there could be 
but one inevitable result, namely, a shattered nervous organism, lead- 
ing eventually, if life is prolonged, to imbecility or insanity.”” He 
further says, ‘‘ I have been led to believe that there are few bodily dis- 
eases that may not be produced by abnormal, mental and nervous con- 
ditions. ‘ Who will pretend to assert that any tissue of the body is 
beyond the range of nervous influence?’’’? Says Prof. W. Xavier 
Sudduth, that such hypnotic suggestion is ‘‘ fraught with grave dan- 
gers. * * * Those who practice them should be held criminally 
liable”? The distinguished alienist of St. Louis, Dr. Charles H. 
Hughes, whose repute is world-wide, declares that: ‘‘ The repeatedly 
hypnotized subject becomes a more or less changed man as compared 
with his normal state, and to this extent, is in an insane state of mind 
with this difference from the ordinarily insane person, that his change 
of mental character is chiefly subject to the directing influence of an- 
other person rather than to his own perverted and abnormal volition, 
as is the case with the ordinary insane person. But he may become as 
insane and diseased in brain as an ordinary lunatic.’”” And so say with 
one accord the whole venire of medico-jurists. 

They were of opinion, as expressed by Dr. Buck, that ‘‘ the practice 
js harmful under all circumstances except in the hands of skillful physi- 
cians for the treatment of disease, and even then in a narrow range of 
diseases and with doubtful results. In all other cases it is dangerous, 
and should be suppressed by law and with severe penalties.’”” And so 
the coroner’s jury returned, concluding their verdict: ‘*‘ We would 
recommend that the State legislature pass a law prohibiting the practice 
of hypnotism.”’ 

There exist in St. Louis empirics who advertise ‘‘ Hypnotism taught 
in * * * Jessons;’’ these constitute a public danger and should 
be subjected to the police power. 


JosePpH WHELEss. 
St. Louis. 
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EUROPE AND THE CRETAN Question.— The eyes of the civilized world 
are turned with eager interest to what the Germans, with true Oriental 
fancy, call the ‘‘ Morgenland,’’— the Morning-land, the Orient, where 
life and civilization, and the arts first dawned,— to historic Greece ; and 
the world-sympathies go out for the gallant Hellenes in their struggle 
against the barbarous hordes of Islam. It is the broader fight of the 
Crescent against the Cross, of religion against superstition. The 
turbaned and bloodthirsty Turk is to-day just what he has been ever 
since his fanaticism was kindled by visions of the voluptuous Paradise 
of the Prophet, a— 


* * * Saintly, murderous brood, 
To carnage and the Koran given, 
Who think through unbelievers’ blood 
Lies their directest path to heaven; 
One who can pause and kneel unshod 
In the warm blood his hand has poured, 
To mutter o’er some text to God, 
Engraven on his reeking sword; 
Nay, who can coldly note the line, 
The letter of those words divine, 
To which his blade, with searching art 
Has sunk into his victim’s heart!’ 


But aside from the righteous justness of the Greek cause, as it stands 
established in the forum of the world’s conscience, their cause has an 
equally just standing in the forum of international law. In the light 
of the established principles of this great jurisprudence, the incon- 
gruous attitude of the so-called great Christian powers of Europe 
towards the combatants is an anomaly which shocks the humane sense 
of civilization. An important criticism of the unjustifiable attitude of 
the Great Powers in coercion of Greece and abetting Turkey, from 
a very high source, has recently come to our notice, and will no doubt 
be read with much interest in this crisis of the Eastern question. 

It is found in a letter from M. Alphonse Rivier, a distinguished dip- 
lomat and publicist, being Consul-General of the Swiss Confederation at 
Brussels, and author of the important volumes ‘‘ Principes de Droit 
des Gens,’”’ which were recently noticed in the book department of 
the American Law Review. Discussing the Cretan question in a 
letter to Joseph Wheless, Esq., of St. Louis, dated Brussels, April 7th, 
which was shortly before the war between Greece and Turkey broke 
out, M. Rivier says : — 


I am like yourself of the opinion that the conduct of the great powers con- 
stitutes a veritable abuse. Their interference is unjustifiable, and can only be 
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explained by the inadmissible pretension of giving orders in thename of Europe 
to the small States. Now, they have never received the mandate to represent 
Europe; and Greece is sovereignas any other sovereign State. The guarantee cer- 
tainly does not give any sort of suzerainty! At the bottom, the great powers lend 
their co-operation to the Turkish Government in order to repress the national 
movement in Crete, and to resist Greece. This is in my opinion an iniquity and 
afolly. ‘‘ Quos vult perdere Jupiter dementat.”? On the other hand, the inter- 
vention of Greece in Crete is justified by the law of self-preservation. 


In this letter M. Rivier calls attention to a notable article from which 
we will quote some paragraphs. It is an anonymous contribution, 
signed ‘‘ X,’’ in the Revue de Droit International of Brussels, 1897, 
dated March 15. As M. Rivier says, it is by ‘‘ un homme d’Etat qui 
doit garder l’anonyme;’’ and good reason appears for wishing to 
remain incognito in the severe strictures of this evidently importent 
writer. We translate some extracts from his interesting criticism. 
His vein is satirical and caustic. He begins by saying: — 


Europe, or at least what we are accustomed to call commonly by that name, 
is decidedly in a way to cover itself with glory. After the bombardment 
of the Cretan insurgents, the ultimatum to Greece! The six great powers have 
dictated their orders to Greece: she must retire her troops and her ships from 
Crete and from the territorial waters of the isle. Europe being unable, in the 
present crisis, to permit in any case the annexation of Crete to Greece, the 
island ought to receive, in order to avert a general conflagration, an autonomous 
organization similar to that of Eastern Roumelia, or of the Principality of 
Samos. The Greeks must content themselves with that forthe moment. A 
refusal on their part would expose them to measures of constraint which the 
powers are irrevocably determined to impose. 

What would result from this new phase of the Cretan question? What will 
Greece do? If she is reasonable, she will undoubtedly yield, having already 
accomplished, by her sole intervention, this result: the complete autonomy of 
her sister isle. 

By a true derision of things here below, it is principally the emperors of 
Germany and Russia who seem at this moment the chief supporters of the Otto- 
manempire. Not content with assuring the Sultan Abdul-Hamid of their good 
will, they have even seen good —and their allies agree with them in that 
view — to order the hellenic forces to quit Crete at once, but to leave the 
Turkish troops there until they see fit to invite them also to leave the island. 
Besides these two protagonists for the defense of the interests of His Ottoman 
Majesty, what is the attitude of the other powers? It would not be exaggerated 
to say that, at least so far as concerns Eastern affairs, France is beginning to 
wear the Russian alliance almost like a shirt of Nessus. Austria, on its part, 
always hesitates between its own interests in the Orient, the effective measures 
of coercion which it has always admired, and the inevitable necessity of follow- 
ing, willingly or unwillingly, the Germanicalliance. Italy finds herself between 
the “devil and the deep blue sea:’’ on one hand, the Triple Alliance; on the 
other, the striking similarity of the conditions of her own recently acquired 
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independence with those existing at this moment in Crete. England wishes 
indeed to remember somewhat of her conduct at the time of the realization of 
Italian independence; but, contrary to her inclination, it is true, and without 
enthusiasm, she takes part all the same in that cacophony which is called the 
European concert, till the time may be when events will permit her to adopt 
the policy which she judges best for her own interests. 


D’Annvnzio’s Trrumpn or DeatH.— The book whichis creating the 
stir of the hour is, as translated into English, called ‘‘ The Triumph of 
Death,’”’ and is written by a young Italian of a decidedly effeminate 
appearance named Gabrielle d’Annunzio. This wretched degenerate 
has succeeded in producing a book sufliciently original to bring upon 
himself the questionable honor of being called a modern Boccaccio. 
He has also drawn upon his American publishers the questionable honor - 
of being prosecuted in a Federal court in New York by Anthony Com- 
stock. The learned judges are said to have imitated the example of 
Lord Eldon when he was asked to enjoin the further publication of 
Bryon’s Cain on the ground that it was an infringement of the plaintiff’s 
copyright. They took the book home and read it, and decided that it 
was not an obscene publication within the meaning of the act of Con- 
gress which prohibits the circulation of such publications through the 
mails. What is and what is not an obscene publication, is and always 
must be a question very difficult of solution. Passages in a book may 
be obscene, in a sense; page after page of it may be obscene; this can 
be affirmed of Baccaccio, Shakespeare, and even the Bible; and yet, 
whether it is in general a work of such obscenity as to fall within the 
inhibition of the statute must depend upon the scope and tenor of the 
whole work. Many medical and surgical works, together with their 
engravings, are necessarily obscene. They expose those parts of the 
human body which prudery has characterized as obscene, to the most 
minute observation and analysis. They could not lie upon any parlor 
table. No one would desire his young daughter to read them. And 
yet they can not be denounced as obscene within the meaning of such 
a statute, because their general tendency and purpose are to advance 
human knowledge and to mitigate the sufferings of the human race. 
It would be futile to denounce the Bible as an obscene work, because 
passages from it, taken by themselves, are obscene. We recall the fact 
that that erratic individual, George Francis Train, made a collection of 
these passages and published them in a separate pamphlet and dis- 
tributed this pamphlet through the mails, for which offense he was 
prosecuted —and we believe successfully,— either under the State or 
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the Federal law. Torn from their context, stripped of the general 
purpose of the book of which they formed a part, they might well be 
regarded as obscene literature. In the same sense Shakespeare is 
obscene. Some of the passages in Macbeth and in the Merchant of 
Venice, which no doubt made Queen Elizabeth and the ladies of her 
court shake with laughter when they were enacted on the mimic stage, 
cannot be enacted in any American theater at the present day. The 
writings of Boccaccio, if they were modern, would unquestionably be 
tabooed as obscene literature, and would not be permitted to circulate 
through the mails. But their obscenity is invested with a hoary 
antiquity and the stench is mellowed down by the eremacausis of ages, 
just as old wine and even old cheese will in time lose their flavor. The 
same may be said of Rabelais, the very Limburg cheese of literature, 
whose filth, united with the most infinite wit, has kept all France, and 
much of the outside world, roaring with laughter for three hundred 
years. No one could now write, print and circulate anything com- 
parable in filth and coarseness to the history of Pantagruel. 
D’Annunzio’s work is not comparable with any of these. It is hard 
to find language in which to describe it. It is destitute of any trace of 
morality or decency. It is not the description of comical situations 
attended with filth. It is the cold, hard, colorless, abominable, intense 
overdescription of filth itself, the description of it because it is filth. 
In this way the wretched degenerate deals both with moral and physical 
filth. He belongs to what we believe is termed the Realistic School of 
modern art and literature. Zola seems to be the great representative 
of that school, and will continue to be unless d’Annunzio wrests the 
scepter from him. There is a Realistic School in painting, affected 
chiefly by the French, who, of all others, seem to delight in filthy 
sights and smells. The old classic painters delighted in lofty scenes 
and lofty situations. The modern French painter loves to paint a goose 
pasture or a pigsty. Nay, if he could rake out the contents of the sty 
into a heap in the sunshine and paint that accurately, he would regard 
the result as the highest achievement of art. Such is d’Annunzio. It 
would be a compliment to him to call him a moral idiot. He is a moral 
pervert of the most pronounced character. The reading of bis book 
makes one feel that he has spent days and nights in a charnel house. 
He gives one a reverence for the Old System. It would convert an 
atheist into a Christian. It shows man the immense superiority of the 
Old System, founded albeit on a now tottering faith, to the modern 
realism, which delights in the dissection of putrid corpses. The differ- 
ence between the two systems is that the realistic painter or writer 
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sees in man only a putrid corpse filled with maggots, and, under the 
microscope which he turns upon it, full of armies of contending microbes 
and emitting a volume of unendurable stench. The believer in the 
Old System, on the other hand, never lost sight of the dignity of man. 
Voltaire, Paine and Diderot did not go so far. All of them left man in 
the possession of the dignity of an immortal soul. 

Such are the impressions of a not over-fastidious man who plugged 
up his nose and filed his mind, through a succession of evenings, to 
the reading of d’Annunzio’s abominable book, until, with unspeakable 
thankfulness, he at last succeeded in reaching the end of it. 


OBITUARY OF THE PRoFEssion.— Matthew Hale, an old and distin- 
guished lawyer of the State of New York, died recently at his home in 
Albany. He had been president of the New York State Bar Associa- 
tion, and was a candidate on the Republican ticket for the Supreme 
Bench of that State, but was defeated by Hon. Rufus W. Peckham, 
now a justice of the Supreme Court of the United States. 


J. J. Storrow, of Boston, distinguished as a patent lawyer and 
recently counsel for the government before the Advisory Commission 
appointed by President Cleveland with reference to the disputed Vene- 
zuela boundary, died suddenly on April 15th, in the new Congressional 
Library at Washington. He was on his way to Florida with his family, 


whom he left at Fortress Monroe while going to Washington on business 
before the Supreme Court. 


Hon. Daniel W. Voorhees, who died recently in Washington, D. C., 
was for many years a senator of the United States for the State 
of Indiana. He was better known as a politician than as a lawyer, 
though he was distinguished in his profession. His distinction lay, 
however, in his power as an advocate, rather than in the extent and 
depth of his learning. He was counsel for the defense in many notable 
murder trials. He defended the late Wm. McKee in the United States 
Circuit Court at St. Louis in 1876, against a prosecution for member- 
ship in the conspiracy known as ‘‘ the Whisky Ring.’’ His defense of 
his client, though powerful, was unsuccessful. But his efforts did serve 


to secure a mitigation of the sentence to six months in the county jail, 
which sentence was served out. 


The death of Stewart Rapalje, which took place some months ago, 
calls attention to the life of one of the busiest workers in legal author- 
ship and journalism. A brief summary of his career would not 
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at all do justice to it; and yet we have not space for more. Born 
in 1843 in the city of New York; entering Yale College in 1861, 
but not graduating ; studying law under Prof. Dwight in the law School 
of Columbia College ; becoming a member of the bar of San Francisco; 
assisting the late Benjamin Vaughn Abbott in scrambling together that 
very imperfect and almost reprehensible work, the United States Digest, 
New Series, where Mr. Rapalje picked up the excellencies and learned 
to avoid the faults of his tutor; compiling many digests, the most no- 
table of which were Rapalje and Mack’s Digest of Railway Decisions 
and Rapalje’s Digest of the American decisions and American Re- 
ports ; writing treatises on several topics in the law; editing the Crim- 
inal Law Magazine for a considerable time ; editing reprints and reports ; 
contribuiing numerous articles to the legal periodicals, including the 
AmericaAN Law Review ;— altogether no modern lawwriter, unless it 
be Austin Abbott, has surpassed him in diligence aud in the amount 
of work turned out. With regard to the quality of his work, it may 
fairly be said that, while he does not seem to have been possessed of 
a very strong individuality, he generally steered clear of mistakes, 
stated legal doctrines clearly and correctly, and was a good, useful 
and helpful digester and writer upon the law. We may conjecture 
that he died from overwork; from the long wear and tear of being, 
in the better sense of the word, a bookseller’s hack. We may 
follow him through a life of which we can imagine the chief incidents 
were the law bookseller, sitting astraddle of his neck, brandishing a 
club, putting spurs into his sides, and continually shouting, ‘‘ Copy! 
Copy!’’ We can see the law bookseller getting rich, or at least thriv- 
ing, on the earnings of Mr. Rapalje, while the latter was continually in 
hot water, scarcely able to make ends meet and support his wife and 
several children. 

The lawyers are a parasitic class. They do not create anything except 
law, but thrive upon the contentions, calamities and miseries of their 
fellow-men. The law booksellers form a second class of parasites, 
which might properly be denominated Acarians, who fasten themselves 
to the bodies of the lawyers, as the members of the genus discopoma 
fasten themselves to the helpless ants and suck out their life’s blood. 
The digesters, authors, etc., are a class of creatures still further sub- 
ordinate. Their status in the scale is so low that they are even the 
slaves of the Acarians. Their lives are generally short, like those of 
Proffatt, Bump and Rapalje, not to mention the famous author of Smith’s 
Leading Cases. But they live long enough. Their lives consist of 
days of unending toil, fatigue and misery. Death usually comes to 
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them as a grateful release. Meantime, their bookselling masters thrive, 
They often have estates in the country. One of them sports his yacht 
and with it the title of commodore. Another has the enormous cheek to 
hold himself out as the author of an alleged cyclopedia — partly written 
by others and partly stolen — which consists entirely of the labor of 
lawyers, the publisher himself not being a lawyer at all. 


**So let the stricken deer go weep, 
The hart ungalled play; 
For some must work and some must sleep, 

So runs the world away.”’ 


If Mr. Rapalje had from the start confined himself to the legitimate 
practice of his profession, he would have grown in that practice, estab- 
lished a large and excellent clientele, founded a large income, lived 
many years longer, and left, if not a name, more money for his family. 


‘* Ix Re Beaca on Recervers.’’—This is the title of a printed circular 
letter which purports to be issued from the * Offices of Charles F. 
Beach, Jr., 7 and 8 Great Winchester Street, London, E. C.’’ under 
date of March Ist, 1897, a copy of which came to us mailed froma 
small town in Ohio. It is addressed ‘‘ My Dear Sir,’’ and begins by 
informing the Dear Sir that the writer of the letter has learned that a 
second edition ‘‘ of my work on Receivers ’’ is about to be issued and that 
he is led to believe that the publishers will advertise and sell it in a way 
which may reflect on him, and which, under the circumstances, will, if he 
is silent, inevitably impose upon the profession. It would be unjustifiable 
consumption of our space and a cruel assault upon the patience of our 
readers to set out this circular in detail. When it is read in the light 
of facts which are well known it is to be very much regretted. It calls 
the new edition of Beach on Receivers, already noticed in the Ameri- 
can Law Review, ‘‘a little short of libellous to be put out as Beach 
on Receivers ;’’ and he winds up by calling it ‘‘ the impending bastard 
second edition of my Receivers.’’ Although the author of this choice 
circular had not seen a copy of the new edition, against which he in- 
veighs, he had been advised that the editor ‘* has interpolated here and 
there throughout my text a quantity of agrarian or communistic non- 
sense in reference to corporations and combinations of capital, for 
which I would on no account consent to be held responsible.’’ And he 
says of this second edition: ‘‘ It will be a fraud, and will tend to 
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deceive and trick those who are induced to buy it.”’ Now, the fact is 
that the first edition of this work was for the most part written by 
a gentleman now associated with Judge Dillon. We have taken pains 
to ascertain just what part of the work which Mr. Beach in this 
circular calls ‘‘ My Receivers,’’ the gentleman referred to did write, and 
we find that he wrote all of chapters 2, 3, 4, 5, 8, 9, 10, 18, 19 and 20, 
and nearly all of chapters 1 and 6, and that he did some work on most, 
if not all of the other chapters. In view of this fact, it does seem like 
a piece of joyous assurance in Mr. Beach to call the work ‘‘ my Re- 
ceivers.’”” The publishers of the book were L. K. Strouse & Co. They 
had bought the copyright of Mr. Beach; in fact, he has never had any 
right, title or interest in the copyright since the book was published. 
L. K. Strouse & Co. became consolidated with Baker, Voorhis & Co., 
and in that way the copyright passed to Baker, Voorhis & Co. When 
they determined to get out a new edition they employed Mr. Alderson, 
of Missouri, a very competent lawyer, experienced as a legal author, 
and a practitioner for seventeen years, to do the work. In a circular 
which they have written in reply to the circular of Mr. Beach, they 
make it clear why they did not employ him to doit. After he had sold 
out his rights to them and had gone to London, he tried to hold them 
up for more money. He wanted them to send him a draft for ‘‘ $250, 
i. e., 50 odd pounds as it may figure out,’’ for which he would with- 
draw any opposition to their getting out a new edition. He added: 
‘“You can then issue it in my name, or in my name with that of an 
editor, or leave my name off entirely —do anything you want to, in 
any way you like. * * * Isnot this better than a quarrel?’’ No 
reply was made to this impudent demand, and it was renewed at a later 
date without any notice being taken of it. The publishers, aside from 
other reasons for declining to employ Mr. Beach to make the new edi- 
tion, say that, ‘‘ we would have been unwilling to have him undertake 
the preparation of it for us, for the reason that we felt he would not do 
the work himself, but would employ some one whose ability to do the 
work, and whose honesty and conscientiousness in performing it, we 
might know nothing about.’”’ Messrs. Baker, Voorhis & Co., deal 
very caustically with their would-be and quondam pretended author. 
They traverse some of his statements; they regret that they have been 
drawn into a controversy with him; they say that he is the only author 
with whom their house, in its very long dealings with authors, has ever 
had a serious controversy; and they demolish him by stating that the 
entire law book trade have at last come to know his methods, to under- 
stand his true character, and value him at his real worth. ‘‘ His circu- 
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lar,’’ say they, ‘‘ has been received with indignation and profound 
contempt by the trade, of which we have received ample evidence since 
its issue.’”” Mr. Beach has seen fit to raise a public controversy with 
one of his publishers, to make public what should have remained a 
private matter; and if he has thereby brought to the attention of the 
profession the manner in which most of his works have been written, it 
is his own fault. 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


Trusts INTERFERING WITH INTERSTATE ComMERCE: DECISION OF THE 
Supreme Court or THE Unitep States on THE SuBJECT OF RaILwaY 
Pootinc.— The Supreme Court of the United States in the case of 
Trans-Missouri Freight Association! decides, by a bare majority of the 
court, five to four, that the Federal Act of 1890, known as the Sherman 
Anti-trust Law, applies to railroad companies, and renders void a con- 
tract among a number of railroads to establish and, maintain a uniform 
scale of tariffs. The opinion of the majority is written by Mr. Justice 
Peckham (with whom concurred the Chief Justice, and Justices Har- 
lan, Brewer and Brown); and the dissenting opinion is written by Mr. 
Justice White (with whom concurred Justices Field, Gray and Shiras). 
No proper exposition of the opinion, or of the dissenting opinion, can 
be given ina brief note. The principal difference between the views of the 
concurring and dissenting judges seems to be that the concurring judges 
hold that the act means what it says, and that it invalidates any con- 
tract which results in creating a combination or a concert of action 
which prevents a lowering of rates among interstate carriers, while the 
dissenting judges hold that the statute ought to be read with reference 
to the surrounding principles of general jurisprudence,— that it 
ought to be viewed like a jewel in its setting or like a picture in 
its frame,—and that it ought to be held as invalidating only 
arrangements of the kind in question when they are unreasonable, or 
when they operate unreasonably to restrain trade and impair com- 
petition. In other words, as we understand the view of the 
minority, it is only when an arrangement of this kind results in maine 
taining unreasonable rates of transportation, that the statute applies. 
The statute says that ‘‘ every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States or with foreign nations, is hereby declared to be 
illegal. The opinion of the majority of the court makes the statute 
mean simply what it says. The determining consideration in deciding 
whether a case falls within it or without it, is that it is in restraint of 
trade or commerce among the several States or with foreign nations. 


1 United States v. Trans-Missouri affirming 53 Red. 440, and reversing 
Freight Association, 17 Sup. Ct. 540; 58 Fed. Rep. 55. 
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But the minority would interpolate into the statute the word * un- 
reasonable,’’? so as to make it ‘‘ any unreasonable restraint of trade or 
commerce,’’ etc., and the question whether or not the restraint were 
unreasonable would, of course, be a judicial question. Congress had 
the right to say, and it did say, that every contract or combination 
having the end in view of restraining interstate or foreign commerce, 
should be held unreasonable, thus taking this question away from the 
judicial courts. The fallacy of the dissenting opinion is shown by the 
first proposition with which Mr. Justice White starts out; that only 
such contracts as unreasonably restrain trade are violative of the gen- 
eral law. He forgets that he is not dealing with the general law, but 
with the staiute law, and that, within constitutional limits, it is always 
competent for the legislature to repeal or modify the general law. The 
following extract shows his cloudy and inconsequential mode of 
reasoning : — 


The theory upon which the contract is held to be illegal is that, even though 
it be reasonable, and hence valid under the general principles of law, it is yet 
void, because it conflicts with the act of Congress already referred to. Now, 
at the outset, it is necessary to understand the full import of this conclusion. 
As it is conceded that the contract does not unreasonably restrain trade, and 
that if it does not so unreasonably restrain, it is valid under the general law, the 
decision, substantially, is that the act of Congress is a departure from the 
general principles of law, and by its terms destroys the right of individuals or 
corporations to enter into very many reasonable contracts. But this proposi- 
tion, I submit, is tantamount to an assertion that the act of Congress is itself 
unreasonable. The difficulty of meeting, by reasoning, a premise of this 
nature is frankly conceded; for, of course, where the fundamental proposition 
upon which the whole contention rests is that the act of Congress is unreason- 
able, it would seem conducive to no useful purpose to invoke reason as appli- 
cable to and controlling the construction of a statute which is admitted to be 
beyond the pale of reason. The question, then, is, is the act of Congress relied 
on to be so interpreted as to give it a reasonable meaning, or is it to be con- 
strued as being unreasonable and as violative of the elementary principles of 
justice? 


But aside from that, this is a penal statute, and such statutes, of all 
others, must be certain. But how absurd it would have been if Con- 
gress, instead of the plain words above recited, had enacted that ‘‘ every 
contract, etc, in the unreasonable restraint of trade or commerce, ete., 
shall be illegal,”’ etc., then following with penal sanctions,— making 
the forbidden act a crime or not a crime, accordingly as some judge 
might subsegeuntly decide it to have been reasonable or unreasonable! 

If this is the correct interpretation of the statute, it might further be 
asked, why was it enacted at all? If it is to be restrained to mean 
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what the common law already meant, or what the so-called ‘‘ general 
jurisprudence ’’ of the Federal courts means, why enact it at all? 
Why did not Congress allow the subject to be governed by that com- 
mon law or by that jurisprudence? Was it merely to add a penal sanc- 
tion to what was already forbidden by the principles of the common 
law? The majority of the court seem to have taken the obviously 
sensible view of the question,— that the statute means exactly what it 
says, and that it is not for the judicial courts to amend it by saying 
that it shall be applied only where the application of it would lead to 
results which those courts deem reasonable. Upon this feature of the 
case, the opinion of Mr. Justice Peckham contains the following obser- 
vations :— 


The claim that one company has the right to charge reasonable rates and 
that therefore it has the right to enter into a combination with competing roads 
to maintain such rates cannot be admitted. The conclusion does not follow 
from an admission of the premise. What one company may do in the way of 
charging reasonable rates is radically different from entering into an agree- 
ment with other and competing roads to keep up the rates to that point. If 
there be any competition, the extent of the charge for the service will be seri- 
ously affected by the fact. Competition will itself bring charges down to what 
may be reasonable, while in the case of an agreement to keep prices up compe- 
tition is allowed no play; it is shut out and rate is practically fixed by the com- 
panies themselves by virtue of the agreement so long as they abide by it. 


The predictions which were made of the dire consequences which 
would follow the decision have not so far been realized. The earth has 
continued to turn on its axis, the tides have continued to ebb and flow, 
and the railroads have continued their operations as before. The opin- 
ion does not pass upon the constitutionality of the statute. A pamphlet 
has been written upon this subject by Mr. Guthrie of the New York 
bar, which will be published in the June number of the Harvard Law 
Review, We have read that pamphlet with interest. It takes strong 
grounds against the constitutionality of the Sherman Anti-Trust Law, 
as it is construed by the Supreme Court,— the argument being that 
it interferes with freedom of contract and infringes the Fifth 
Amendment to the Federal constitution. This new judicial doctrine 
of freedom of contract is coming to the fore in unexpected places, 
but always where it will aid aggregate and incorporated money and 
power. 

In going over the discussions of this decision in the lay and legal 
journals, we regret to find much confusion of thought. A common fal- 
lacy is to discuss the policy and tendency of legislation which puts a ban 
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upon all combinations in restraint of trade and makes them alike crim- 
inal; whereas the policy and tendency of such legislation are questions 
within the exclusive domain of the legislature, with which the judicial 
courts have nothing whatsoever to do, until the point is reached where 
the legislature transcends, not doubtfully, but indubitably, some pro- 
vision of the constitution. Constitutional law has so far run mad in the 
United States that it is a common thing to find in judicial decisions 
declaring statutes unconstitutional, long harangues against the policy or 
propriety of the legislation which the judicial courts assume the power 
to set aside. Before a judge can refuse to enforce an act of the legis- 
lature on the ground that it contravenes the constitution, he ought to 
be able to put his finger upon some provision of the constitution to 
which the act of the legislature is plainly and distinctly opposed. It is 
not for him to put forward his views as to the policy of such legisla- 
tion. He is not elected or appointed: to perform any such office. 
Such views are uncalled for, and ought to be regarded as indecent and 
offensive. It is precisely as though the legislature, in the preamble to 
a statute, should arraign a particular judicial decision. The legisla- 
ture often repeals the rules of law laid down in particular decisions, 
but, so far as we have observed, no legislature has ever done so by refer- 
ring specifically to any legal judgment. The legislature repeals the 
law made by the judges except where the law consists of interpretations 
of the constitution ; because, as the law-making power, the legislature is 
above the judges. In theory the judges are not law-makers, though in 
point of fact they make much more law than the legislatures make, and 
much of it equally as bad. This new habit which the judges are taking 
on, of discussing the policy of acts of legislation which are challenged 
before them, is simply an assumption of superiority over the legislature 
in matters which are purely legislative; whereas their true position is 
exactly the reverse. In ordinary legislative matters they are inferior 
to the legislature. In other words, outside of the province of declaring 
the state of the supposed pre-existing common law, they have no 
legislative power at all, their mere function being to administer the 
laws. 

The so-called ‘‘ general law ’’ is almost always held by the judges to 
be reasonable, because the judge themselves made it. To construe 
every statute which alters or repeals a rule of this reasonable judge- 
made law, so as to make it reasonable, would be to write it out of 
existence, and leave the law in that reasonable condition in which it 
stood before the legislature enacted the statute. That is precisely 
what the dissenting judges would have had the court do. 


| 
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ConsTiTuTIONAL Law: Ricut or Tria, sy Jury — Statute Pro- 
yipinc FOR Majority Verpicts UnconstituTionaL. —In the case of 
American Publishing Co. v. Fisher,) the Supreme Court of the United 
States hold that a statute of a Territory providing that civil causes 
may be decided by a verdict of nine or more members of a jury, is 
unconstitutional, as being in conflict with the seventh amendment to the 
Federal constitution. The reasoning of the court is that the seventh 
amendment prevents any legislation which has the effect of impairing 
any of the essential features of trial by jury at common law, and that 
unanimity was one of thespeculiar and essential features of trial by jury 
at the common law. Mr. Justice Brewer, in writing the opinion of the 
court, says: — 


No authorities are needed to sustain this proposition. Whatever may be 
true as to legislation which changes any mere details of a jury trial, it is clear 
that a statute which destroys this substantial and essential feature thereof is 
one abridging the right. 


It may be that no authorities are needed to sustain this proposi- 
tion; and doubtless it is equally true that authorities could be found 
sustaining it under similar provisions in State constitutions. But 
nevertheless it seems untenable. The constitution has in many other 
respects received a progressive, elastic and sensible interpretation. It 
must certainly strike one as anomalous that the court which could de- 
clare a corporation aggregate to be a citizen, within the meaning of 
another provision of that instrument, should find in this amendment an 
inhibition against changing the principle of jury trial, which required 
an unanimous verdict. Surely a court that was so progressive as to be 
able to declare that the interior lakes of North America were ‘‘ high 
seas ’’ within the meaning of an old Federal statute, though they are not 
connected with the altum mare by any navigable water that is not of arti- 
ficial creation, might have taken a better view of this question of trial by 
jury. The greatest evil of trial by jury, an evil which surpasses all others 
combined, is found in the requirement of an unanimous verdict. This 
requirement puts it in the power of a single bribed juryman to block the 
wheels of justice. It should also seem that a court which is so progres- 
sive as to declare that a State statute prohibiting a citizen of the State 
from entering into a contract of insurance with a foreign corporation is 
unconstitutional on the ground that it operates to deprive him of his 
liberty without due process of law, in violation of the Fourteenth 
Amendment,? ought not so to stick in the bark of the constitution when 


117 Sup. Ct. Rep. 618. 2 Allgeyer v. Louisiana, 17 Sup. Ct. Rep. 427. 
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dealing with the question of its guaranty of the right of trial by jury,— 
especially in view of the fact that the celebrated provision against the 
deprivation of liberty except by the law of the land has come down to 
us from Magna Charta through other American constitutions, and that 
the word *‘ liberty ’’ as used in that instrument was always limited so as 
to mean freedom from bodily restraint, and did not refer to the liberty 
of making contracts. Such a decision is a great mistake. It closes 
the door against any hope of securing a sensible amendment of the 
jury system applicable to Federal procedure, such as is now being 
introduced in many of the States. The constitution of the United 
States cannot be amended except by the consent of three-fourths of 
the States, and that makes any further amendment of it practically out 
of the question, except as the result of a convulsion or a revolution. 


Nevutratity Laws: Statutory Construction — ‘‘ Cotony, District 
or PeopLe’’ IncLupe InsurGENts Not REcoGNIzED As BELLIGERENTS.— 
The question decided by the Supreme Court of the United States in 
United States v. The Three Friends,! appears to have been that a body 
of insurgents not recognized as belligerents may be regarded as ‘‘a 
colony, district or people ’’ within the meaning of a penal statute. 
According to the syllabus in the advance sheets published by the 
Lawyers Co-operative Publishing Company, the court hold that ‘* Any 
insurgent or insurrectionary body of people acting together, under- 
taking and conducting hostilities, although its belligerency has not 
been recognized, is included in the terms ‘ colony, district, or people’ 
as used in U. S. Rev. Stat.? making it an offense to fit out a ves- 
sel to be employed ‘in the service of any foreign prince or State, 
or of any colony, district, or people, to cruise or commit hostilities 
against the subjects, citizens, or property of any foreign prince or 
State, or of any colony, district, or people with whom the United States 
are at peace.’ Proclamations and messages by the President are suffi- 
cient to give the court judicial information of the existence of an actual 
conflict of arms in Cuba in resistance of the authority of the govern- 
ment of Spain, although acknowledgment of the insurgents as bellig- 
erents by the political party has not taken place.’’ 

The opinion of the court, which was learned and seemingly exhaus- 
tive, was written by Mr. Chief Justice Fuller, and probably reaches 
the real meaning of the statute. There is a vigorous dissenting 


117 Sup. Ct. Rep. 495; reversing s. c. 78 Fed. Rep. 175. 2 Sec. 5283. 
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opinion by Mr. Justice Harlan, who regards the conclusion of the 
court as ‘*a very strained construction.’’ Considering that it isa 
penal statute, it may be that the conclusion of Mr. Justice Harlan and 
of Mr. District Judge Locke in the court below is more in ac- 
cordance with the doctrine, now as much honored in the breach as 
in the observance, that penal statutes are to be construed strictly. 
But statutes, and especially those which employ general terms, ought 
to be construed so as to reach their real meaning ; and any case falling, 
by reasonable intendment, within any one of the general terms employed 
ought to be held to be included in, and not excluded from the statute.} 
But it seems not to be a strained construction at all to hold that fitting 
out and arming a vessel to be employed by the Cuban insurgents, is the 
fitting out and arming of a vessel to be employed by a ‘‘ colony;’’ for 
the insurgents, though unrecognized and technically not a colony, 
ecnstitute a larger portion of the colony or dependency of Cuba. 
It seems also that such an act is to fit out and arm a vessel for 
the service of a ‘‘district;’’ for the Cubans hold the exclusive, 
though somewhat shifting, possession of the entire eastern part of 
the island, which may be regarded as a district. And if these 
terms were not sufficient, beyond all doubt such insurgents are a 
‘“‘people.”’ It is plain that the legislative mind could not foresee every 


possible phase of the question, but intended to use the most general 
terms and a sufficient number of them to reach just such a case as the 


one in question. But if this could be at all doubtful on what has pre- 
ceded, it must be clear of all doubt, in view of the further expression, 
“to cruise or commit hostilities against the subjects, citizens or prop- 


8 The statute in question reads as 
follows: ‘*Sec. 5283. Every person 
who, within the limits of the United 
States, fits out and arms, or attempts 
to fit out and arm, or procures to be 
fitted out and armed, or knowingly is 
concerned in the furnishing, fitting 
out, or arming of any vessel with in- 
tent that such vessel shall be em- 
ployed in the service of any foreign 
prince or State, or of any colony, 
district, or people, to cruise or com- 
nit hostilities against the subjects, 
citizens, or property of any foreign 
prince or State, or of any colony, 
district or people with whom the 
United States are at peace, or who 


issues or delivers a commission with- 
in the territory or jurisdiction of 
the United States, for any vessel, to 
the intent that she may be so em- 
ployed, shall be deemed guilty of a 
high misdemeanor, and shall be fined 
not more than $10,000, and imprisoned 
not more than three years. And 
every such vessel, her tackle, apparel, 
and furniture, together with all 
materials, arms, ammunition, and 
stores, which may have been pro- 
cured for the building and equipment 
thereof, shall be forfeited: one-half 
to the use of the informer and the 
other half to the use of the United 
States.” 
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erty of any foreign prince or State.’’ Certainly the fitting out of a 
vessel to cruise or commit hostilities against the subjects of a foreign 
prince or State is the very act for which the Three Friends was libelled, 
for she was fitted out to cruise and commit hostilities against the King 
of Spain, who is a foreign prince, and against the kingdom of Spain, 
which is a foreign State. It seems, therefore, that the vigorous dis- 
senting opinion of Mr. Justice Harlan, who embodies therein the very 
learned opinion of Mr. District Judge Locke, does not present a satis- 
factory view of the question. On a question of difficult statutory con- 
struction, our zeal for a people struggling for their liberties against a 
most cruel and outrageous tyranny, ought not to blind our judgments 
as lawyers and judges. 


Vauprty oF Contracts Makinc THE ACCEPTANCE OF BENEFITS FROM 
a Ramwar Rewer Fonp a Watver oF ror Persona Insurtes.— 
The odious decision of Mr. Federal District Judge Ricks, referred to 
in our last number,’ holding the statute of Ohio annulling contracts 
imposed by railroad companies upon their employés, by which the latter 
agree to accept the provisions of a railway relief fund in lieu of claims for 
personal injuries received through the negligence of the railway com- 
pany, has attracted no little attention, and our comments on that decis- 
ion have brought to light two other cases where a more enlightened 
view was taken, even by a Federal judge. The first is the case of 
Miller v. Chicago &c. R. Co.,? decided by Mr. Federal District Judge 
Hallett in the United States Circuit Court for the District of Colorado, 
in December, 1894. In that case it appeared that the defendant rail- 
way company had organized a relief department among his employés 
for the purpose of giving pecuniary aid to those who might be injured 
orsick. The funds of the department were provided by contributions 
from the members, the company agreeing to make up any deficiency 
which might occur in any year. The rates of contribution by the 
members were such that a deficiency would seldom occur, and indeed 
was a very rare occurrence. In the application for membership in the 
relief department, and in the contracts of insurance, a clause was in- 
serted, providing that, in consideration of the payments by the com- 
pany, the acceptance of benefits by a member should operate as a 
release of all claims for damages against the company. The plaintiff, 
who was a member of the relief department, received injuries in con- 
sequence of the negligence of the defendant railway company, and 


1 31 Am. Law Rev. 294. 2 65 Fed. Rep. 305. 
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thereafter accepted benefits as a member of the relief department. It 
was nevertheless held that his right of action against the company was 
not barred by the acceptance of such benefits. The learned judge rea- 
soned that the employer ought not to be blamed for putting the burden 
of caring for the sick and injured upon the shoulders of the employés, 
where in general it properly belonged. But he further said :— 


In doing this, however, he should not seek to evade the responsibility im- 
posed upon him by law for the consequences of his own negligence. The rule 
which requires an employer to respond in damages to his servants for his neg- 
ligent acts is sound and wholesome. It ought not to be set aside on any pre- 
tense of waiver on the part of the party injured, from doing something which 
he has a clear right to do. Itis said that the employé is not bound to accept 
benefits from the relief fund, and, if he does accept them, with full knowledge 
that he waives his right of action, he ought to be bound by his act. The logic 
of the proposition should be differently stated. Having paid for benefits, upon 
what principle can he be required to renounce them? If, for illustration, the 
plaintiff had taken a policy in some accident and casualty company, could he be 
required to give up his right of action against the railroad company on accept- 
ing benefits from the insurance company? I think not. And the fact that the 
railroad company has entered into the insurance business does not affect the 
question in any way whatever. In respect to this contract, the defendant is an 
insurance company, and, having received the premium demanded of plaintiff, 
the latter is fully entitled to the benefits which he received, independently of 
any question affecting his relations to the railway company as an employé. 
Having paid for them, the plaintiff is as much entitled to the benefits recieved 
by him under the contract of insurance, as to his monthly wages for services 
rendered to the railway company. It was long ago wisely held that an em- 
ployer cannot reKeve himself from responsibility for his negligent acts by any 
provision in the contract of employment, and so it has come to pass that the 
company could not make the receipt of wages a waiver of this right of action. 
No more can it be said that payment and receipt of benefits under a contract of 
insurance, such as is alleged in the answer, should bar the plaintiff’s action.! 


It is gratifying to know that this case was lately affirmed in the Fed- 
eral Court of Appeals for the Eighth Circuit. It is proper to state, 
however, that the affirming decision did not go to the full length of the 
decision rendered by Judge Hallett. It held that the contract, where- 
by the plaintiff relinquished his right of action for damages, should not 


1 The learned judge, referring to 482; Johnson v. Railroad Co. (Pa.), 
certain cases that had been cited to 29 Atl. Rep. 854; Leas v. Renn. (Ind. 
him, said: “‘I am amazed to find that, App.), 37 N. E. Rep. 423. Ican only 
in several courts of unquestioned dig- say that I agree with none of them. 
nity and authority, the defense here The reason of the thing stands alto- 
made has been fully sustained: Clem- gether on the other side.”’ 
ents v. Railroad Co. (1894), App. Cas. 
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be regarded as constituting a good defense, when the plea of the de- 
fendant, which showed that if the relief association was at any time short 
of funds to meetits obligations to the member, such member could main- 
tain an action against the company, failed to set out the arrangement 
between the company and the employés with such fullness and certainty 
that the court could see that the arrangement was fair and reasonable 
and not against public policy, nor voidable for want of valuable con- 
sideration. This decision was rendered by Mr. Circuit Judge Thayer 
and concurred in by Mr. Circuit Judge Sanborn. Mr. Circuit Judge 
Caldwell, a judge of great experience and whose utterances are 


always on the side of popular right, delivered the following separate 
opinion : — 


Assuming that contracts of this character are valid, this case is rightly 
decided on the grounds stated in the opinion. But such contracts, in so far as 
they attempt to release a railroad company from liability for injuries inflicted 
on its employés through its negligence, are without sufficient consideration, 
against public policy and void, and must ultimately be so declared.} 


Nothing more clearly illustrates the tendency of the Federal judicial 
mind to prop up money and power than the way those judges have 
dealt with this question. In Vickars v. Chicago &c. R. Co.,? Mr. 
Federal District Judge Allen, sitting in the Circuit Court of the United 
States for the Northern District of Illinois, held that such a contract 
on the part of a railway employé is valid, and, moreover, that it can- 
not be avoided on the ground that the employé signed it without read- 
ing it or understanding its purport, or on the ground that in signing it he 
was at a disadvantage in dealing with the railway company. We have, 
then, in the trend of recent Federal decisions, including the remarkable 
deliverance of Judge Ricks, referred to in our lastsissue,* a tendency 
to get the law into this condition: ‘‘ Where a man ships goods over a 
railroad and accepts from the railway company a bill of lading in 
which the company endeavors to exonerate itself from the consequences 
of its own negligence, the clause by which the company endeavors to 
exonerate itself is void; but where a railroad company assumes the 
bailment of human lives and is negligent in taking proper care of 
them—and no matter how gross its negligence may be — it may con- 
tract that if it provides a hospital, kept up chiefly by the funds of the 
very men whose lives are in its charge, it may kill and maim them with 
impunity.’”’ Such decisions, if collected, would furnish an infamous 
chapter in the progress of our jurisprudence. 


1 76 Fed. Rep. 448. 
2 71 Fed. Rep. 139. 


3 31 Am. Law. Rev. 294. 
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Inscnctions: Lowest not EntitLep to Injunction To Re- 
STRAIN PERFORMANCE OF MunicipaL Work LET To Hicuest BippEerR. — 
In the case of Colorado Paving Co. v. Murphy, the sole question be- 
fore the United States Circuit Court of Appeals for the Eighth Circuit 
was whether one who has made the lowest bid for municipal work has 
such an interest in the matter that he can maintain an action in equity 
for an injunction to restrict the municipal authority from entering into 
a contract with a higher bidder for the doing of the work. The court 
holds that, while tax payers, in conformity with the settled law, have 
such an interest in the matter as might enable them to maintain a suit 
for an injunction, yet a bidder whose bid has been rejected has no such 
interest, although the governing statute might require the contract to 
be let to the lowest responsible bidder, and although he may be such 
bidder. The reason is that the statue was not enacted for his benefit, 
or for the benefit of any class of persons to which he may be supposed 
to belong. 


InsUNCTION : TO RESTRAIN QUITTING EmpLorment.— Inthe case of Mutual. 
Reserve Fund Life Association v. New York Life Insurance Company 
and Harvey,? the English Court of Appeal hold that in a contract,of 


personal service a stipulation by the employed to ‘act exclusively 
for”? his employers does not, in the absence of a negative covenant, 
express or implied, which is sufficiently clear and definite, confer upon 
the employers a right to obtain an injunction against the employed to 
restrain him from entering into the employment of other persons.® 


NaturauizaTion: Action TO Set AsIDE NOT SUSTAINABLE BY AN 
IxprvipvaL.— In the case of McCarran v. Cooper,4 the Supreme Court 
of New York, Appellate Division, First Department, lately decided that 
an individual cannot sue to set aside the naturalization papers granted 
to an alien, on the ground that they were procured by fraud, since the 
wrong, if any, was to the State, and not to the individual citizen. The 
court cite two early decisions in affirmation of this conclusion, but the 


178 Fed. Rep. 28. S. 264; 1 De G. M. & G. 604) dis- 

275 L. T. Rep. 528. tinguished. 

3 The Whitwood Chemical Company 4 44N. Y. Supp. 695. 
v. Hardman (64 L. T. Rep. 716; (1891) 5 Com. v. Paper, 1 Brewst. (Pa.) 
2 Ch. 416) considered and applied; 269; Re Shaw, 2 Pa. Dist. Rep. 250. 
Lumley v. Wagner (19 L. T. Rep. O. 
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propriety of the decision is quite obvious on principle. It is clear that 
some competent public authority must bring the action. In the second 
Pennsylvania case just cited, it was said that such authority must be 
the attorney-general of the United States, by himself or his subor- 
dinates, or the attorney-general of the State, by the district attorney of 
the county in which the naturalization took place. 


EvipENcE: PuysicAL EXAMINATION OF THE PLAINTIFF — ANALYSIS oF 
Urnine.— In Cleveland &c. R. Co. v. Huddlestone,! the Supreme Court 
of Indiana hold that a plaintiff in an action for personal injuries alleged 
to have produced a secretion of albumen and sugar in his urine, may 
be required to produce in court specimens of his urine for analysis, 
accompanied by an affidavit that it was voided by him,— the privacy 
of his person not being thereby invaded, the urine being an inanimate 
substance and no part of his person. The decision proceeds upon 
sound views, as an elaboration of the opinion would show. The court 
take the view that it is against conscience for an actor in a court of 
justice to refuse evidence which speaks plainly upon the merits of his 
action. The doctrine that a person seeking relief at the hands of a 
court of justice ought to come with clean hands and make frank dis- 
closures should be held applicable in courts of law as well as in courts 
of equity. No action should be tolerated when maintained by a suitor 
who insists upon concealing the truth. 


InsuncTion: BoycotTinc PickeTInG.— We are 
glad to note a wholesome decision rendered by the Supreme Judicial 
Court of Massachusetts in the case of Vegelahn v. Gurtner,? and one 
which, though the subject of some adverse criticism, presents an 
agreeable contrast to the cowardly manner in which the courts of some 
other American jurisdictions have treated the same question. We are 
sorry that so able a judge as Mr. Justice Holmes dissented. What the 
court held was that the maintenance of a patrol of two men in front 
of plaintiff’s premises, in furtherance of a conspiracy to prevent, 
whether by threats and intimidations or by persuasion and social 
pressure, any workman from entering into, or continuing in his employ- 
ment, would be enjoined. The decision of the New York Court of 
Appeals in Curran v. Galen, was decided upon substantially the same 
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principle, though it was an action at law, and is equally to be com- 
mended. In that case it appeared that plaintiff, who bad been dis- 
charged from employment by a brewing company, brought an action 
for damages against the defendants for conspiring and confederating 
together to procure his discharge and prevent him from obtaining 
employment. The defendants in their answer alleged as a defense that 
they were members of a Workingman’s Assembly, Knights of Labor, 
which had an agreement with a Brewing Association, composed of the 
brewing companies, that all their employés should be members of the 
assembly, and that no employé should work for a longer period than 
four weeks without becoming a member; that what the defendants did 
in obtaining the plaintiff’s discharge was as members of the assembly 
and in pursuance of this agreement, upon his refusing to become a 
member. Plaintiff demurred to this defense, and it was held that the 
same was insufficient in law, and that the demurrer should be sus- 
tained. 


In the opinion of the court in this case, it was said: — 


“Every citizen is deeply interested in the strict maintenance of the consti- 
tutional right freely to pursue a lawfnl avocation, under conditions equal as to 
all, and to enjoy the fruits of his labor, without the imposition of any condi- 
tions not required for the general welfare of the community. The candid 
mind should shrink from the results of the operation of the principle contended 
for here; for there would certainly be a compulsion, or a fettering, of the in- 
dividual, glaringly at variance with that freedom in the pursuit of happiness 
which is believed to be guaranteed to all by the provisions of the fundamental 
law of the’ State. The sympathies, or the fellow feeling which, as a social 
principle, underlies the association of workingmen for their common benefit, 
are not consistent with a purpose to oppress the individual who prefers by 
single effort to gain hislivelihood. If organization of workingmen is in line with 
good government, it is because it is intended as a legitimate instrumentality to 
promote the common good of its members. If it militates against the general 
public interest, if its powers are directed towards the repression of individual 
freedom, upon what principle shall it be justified? ”’ 


Carriers or Passencers: Is an UnBoxeD anD UNcRAIED BICYCLE 
BaccaGe? — This question has been decided for the first time by the 
St. Louis Court of Appeals in the negative, in a very satisfactory opin- 
ion written by Judge Bond.! Omitting the statement of facts, which 


1 State ex rel. etc. v. Missouri Pacific R. Co., decided May 18th, 1897, not 
yet reported. 
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seems unnecessary to indicate the views on which the court proceed, the 
opinion of the court is as follows :— 


The right to the carriage of his ordinary or personal baggage as a part of the 
consideration paid by a traveler for his own transportation, sprang originally 
from such concessions made by the carrier for the purpose of attracting travel 
over his line. Once established, the custom soon became universal and ripened 
into a right enforceable under the common law. In this and many other States 
it has received legitimate sanction and definition. Under our statutes the 
charges of the carrier for transportation are fixed by law and are required to 
include the carriage of 100 pounds of ‘ordinary baggage ’’ and its proper 
checking.! To solve the question presented by this appeal, it is therefore 
necessary to determine what is meant by the term ‘“‘ ordinary baggage,” and 
whether the bicycle tendered the defendant belonged to this class. Ordinary 
baggage is made up of two elements. First, certain things which may become 
such. Second, the bags, trunks, valises, satchels, packages or other receptacles 
in which things are to be put before they can be deemed baggage. In other 
words, the bag or other receptacle and their contents are both necessary com- 
ponents of the legal idea conveyed by the term baggage.?_ As to the things which 


may become baggage when properly contained, or as to what may be called the 
subjects of baggage, the definitions given in the decisions and by the text-writers, 
though necessarily wanting in explicitness from the difficulty of enumerating all 
the articles which may become baggage, are yet full, comprehensive and in 
perfect accord in their statements of the rules of law. Probably the best 


definition is that of Chief Justice Cockburn in Macrow v. Great Western 
Railway. It is said in that case: ‘‘ We hold the true rule to be, that 
whatever the passenger takes with him for his personal use or conve- 
nience, according to the habits of the particular class to which he belongs, 
either with reference to the immediate necessities or the ultimate purpose 
of the journey, must be considered as personal luggage.’’* All other 
things can only be taken as baggage when accepted as such by the carrier.’ 
Under these rules of law can it be said that plaintiff’s bicycle should have been 
accepted by the defendant as ordinary baggage in the state and condition in 
which it was tendered? Bicycles were invented as early as 1819.6 The form 
in which they were first made resembles their general appearance to-day, the 
material difference being in the manner of propulsion. At first they were 
driven by striking the feet of the rider against the ground. Now they are pro- 
pelled by the action of the feet of the rider upon pedals attached to a crank, 
over which a chain runs connecting the rear wheel. In 1869 the present princi- 
ple of locomotion was adopted. At that time the relative size of the two 

1 Rev. Stat. 


1889, sections 2673- 1646-1649; Hutchinson on Carriers, 


2606. 

2 See Century Dictionary definition 
of baggage. 

36Q. B. (L. R.), loc. cit. 622. 

4 Affirmed in Railroad v. Fraloff, 
110 U. S. 24. 

5 Elliott on Railroads, 4 Vol., Sec. 


Sec. 685; Hudston v. Ry. Co., 4 Q. B. 
L. R. 366; Whitmore v. Steamboat 
Caroline, 20 Mo. 1. c. 518; Spooner v. 
Railway, 23 Mo. App. 403. 

® Encyclopedia Britannica, 3 Vol., 
p. 575; Century Dictionary, definition 
and cut of velocipede. 
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wheels was changed, so that one was many times larger than the other. Now, 
however, the change in the size of the wheels has been abandoned and the origi- 
nal equality in that respect restored. When first used they were termed veloci- 
pedes. Shortly afterwards the term bicycle was universally adopted. Both terms 
are treated as convertible by the lexicographers and are defined as ‘‘ a light 
vehicle or carriage.”’! So in cases involving the use of streets, the payment of 
tolls, and liability for negligence, bicycles are uniformly held to be vehicles or 
carriages ? This consensus of authority establishes that the locomotive machine 
known as a bicycle belungs to the genus vehicle or carriage. Taking plaintiff’s 
as a type of the bicycle of to-day (and leaving out of view for the moment the 
fact that it was unpacked and unprotected when tendered to defendant), was it 
athing comprehended within the definition of personal or ordinary baggage? Of 
course, it has no utility during the trip. It is claimed, however, that it was 
convenient and useful at the end of the journey as a method of further loco- 
motion. Conceding this to be true, cannot the same be said, and with equal 
truth, of every other form of a vehicle or carriage which the traveler might 
be able to own. Some of these, as the two wheel skeleton cart used in 
training horses,— fall within the statutory limit of one hundred pounds 
as to weight, and so indeed might the light single seated buggy often 
observed on the streets. All of these vehicles would doubtless contribute 
as much to the convenience and pleasure of the particular class using them at 
the end of a journey as bicycles would to their owners. But we have not 
been cited to any authority from any source holding that a carrier must receive 
as ordinary baggage a vehicle or c:rriage, however variant its form. It is 
clear, therefore, that other things than mere utility or convenience at the end 
of the journey must concur before we are justified in holding a thing, having 
such use only, an article of personal baggage. But it may be argued that the 
lesser size of the bicycle than other forms of the genus vehicle to which it 
belongs suflices to distinguish it from the general class aud bring it within the 
meaning of ordinary baggage. The fault of this reasoning is that it overlooks 
the fact that bicycles, though lighter and smaller than other vehicles, are so 
delicately constructed, in the effort to secure the greatest strength compatible 
to the lighest weight, that their handling necessarily requires the greatest care 
and skill, as well as ample space to prevent injury by external contact. In view 
of these considerations the argument based on a difference in size between 
bicycles and other vehicles loses its force. Our opinion is, that from their 
nature, structure, and classification, bicycles belong to those things which are 
properly the subjects of freight contracts, and are not embraced in the class of 
things denoted by the words personal or ordinary baggage. They have been in 
much use both here and in England for some years. We have been wholly 
unable to find any precedent for a different conclusion. As a matter of general 
learning we do know that bills have been introduced in the legislative bodies 


1 Century Dictionary, Worcester’s 28 L. R. A., p. 608; Geiger v. Turnpike 
Dictionary (Supplement), Webster’s Road, 28 L. R. A. (Pa.) 458; Com. v. 
International Dictionary, definitions Forrest, 29 L. R. A. (Pa.) 365; Twilley 
of velocipede and bicycle, v. Perkins (Md.), 19 L. R. A., p. 632, 

2 Mercer v. Corbin, 3 (Ind.) L. R. and notes. 

A. 221; Thompson v. Dodge (Minn.), 
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of the different States to make it the duty of carriers to transport them as ordi- 
nary or personal baggage. This demonstrates that, in the judgment of the pro- 
fession at large, they have no right to be so considered, in the absence of an 
express statute. While the terms in question are flexible and may include the 
new uses, falling with the legitimate scope of their meaning, which arise in the 
growth of society, we are not warranted in giving them a new meaning so as 
to cover different subjects not within the principle upon which they are founded. 
To do this would be judicial legislation. 

Another view of this case presents an insurmountable obstacle to the relief 
asked. The bicycle was neither boxed, packed or guarded in any way when 
plaintiff demanded its reception as baggage. The law does not recognize as 
baggage the things contained, as discerpted from the bag, box, trunk, boxing 
case or receptacle which contains them; nor is any duty cast upon the carrier 
to receive personal baggage until it has been placed in a condition of reasonable 
security for handling and transportation. Under the facts shown in this record 
the defendant had the absolute right to refuse to accept the bicycle tendered as 
personal baggage (irrespective of any question as to its right to be so classed), 
on the ground that it was not deliverable to him as such until it had been prop- 
erly packed, crated or otherwise protected, from the perils of handling and 
transportation. The result is that the judgment of the trial court in awarding 
a peremptory writ of mandamus was erroneous. It will therefore be reversed, 
All concur. 


a 


CORRESPONDENCE. 


CORRESPONDENCE. 


RESTRICTIVE INDORSEMENTS: A CRITICISM OF MR. WORTH. 


PHILADELPHIA, April 17th, 1897. 
To the Editors of the American Law Review: 


I am extremely surprised that an article so ill-tempered in its language as the 
one on “ Courts v. Clearing Houses”’ should have been allowed in a publica- 
tion presumed to deal and speak judicially with matters pertaining to the law 
and decisions. 

The law of indorsements as stated by Mr. Worth in “Courts v. Clearing 
Houses”’ is correct and was ably set forth in Crane v. Bank,! cited by the writer 
of that article, but I think that clearing house officials in formulating rules do 
not * seek out strange devices and fasten them upon the business world against 
the protests of the courts’’ but rather strive to attain a certain measure of cer- 
tainty, for there is no more baneful enemy of business enterprise than uncer- 
tainty. 

I think, however, they erred in spreading broadcast circulars, all arising 
from the action of the New York Clearing House. They only tended to aggra- 
vate the anxiety and create distrust among business men— the law had not 
been changed — only their interpretation of it had been corrected, and even 
now some of them are befogged on the subject. 

The case that created all this commotion was not the Pennsylvania case of 
Crane v. Bank but that of the National Park Bank v. The Seaboard Bank.? 

New Yorkers have so little regard of anything outside of their own world 
thata case in Pennsylvania would scarce cause a ripple — it was only when their 
own fold was invaded that the scare was created. 

In the New York case a check for $8 had been raised to $1,800 and paid by the 
National Park Bank to the Seaboard National Bank to whom it had been sent by 
abank at Eldred, Pa., indorsed ‘‘ for collection for account of Eldred Bank.’? The 
plaintiff argued that a person who collects a draft, asserts its genuineness, and is 
bound to repay the amount in such cases as this, whether he indorses it or not. 

Defendant claimed that the Eldred Bank was a mere agent — and that, having 
received the money and paid it to his principal, it was absolved from liability, 
and the court decided in favor of the defendant in a very short opinion. This 
case was followed by one in the U. S. District Court — U. S. v. Amer. Ex. Natl. 
Bank. 

In none of these cases was the Pennsylvania case cited by court or counsel; 
although I will agree with Mr. Worth in saying that, for lucidity of expression, 
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all of the cases cited by him are better than the ones that started the New York 
Clearing House “‘ on the run and all the others scampering after.” 

Their action, however, was not to create but allay distrust, as they had here- 
tofore supposed that they had the same recourse to previous indorsers whether 
the indorsement was general or restricting. 

The record in the Pennsylvania Case does ** not show a breach of trust by the 
Clearing House officials or a fraudulent conversion of money belonging to the 
Washington firm,” a deliberate conspiracy of which the Clearing House was the 
instigator and beneticiary, the Keystone Bank a mere scapegoat and the Wash- 
ington firm predestined victim. 

This language is very ‘‘ Bryanesque ’’ and is not borne out by the records or 
facts, and certainly displays a woful ignorance of the methods by which banks 
make their clearings either in New York, Philadelphia or St. Louis. The checks 
are placed in sealed envelopes with the amounts stated on the outside. The 
Clearing House officials have no knowledge of the contents of the envelopes and 
certainly are in ignorance of the character of the indorsements that the checks bear. 
That being the case, how could the Washington firm have been the ‘‘ predestined 
victim.” 

All errors, etc., are corrected between the banks party thereto. The Clearing 
House is never called in except to arbitrate disputes. 

The idea of the Keystone Bank being a “ scapegoat’’ is laughable to all 
Philadelphians. It victimized every one it could get within its clutches —in- 
cluding the city of Philadelphia, whose treasurer was sent to the Penitentiary 
for his ill-doings. The president of the bank is a fugitive from justice witha 
reward hanging over him. The officers of its ally, **The Spring Gardena 
Bank,’’ were also sent to prison, and they and the city treasurer were recently 
pardoned. In arecent suit entered, the city of Philadelphia stated that after 
business on the 19th of March, 1891, the city treasurer delivered, in pursuance 
of a practice for the safety of the city’s funds, over $353,000. On this same night 
the oflicers of the bank abstracted over $19,000 of checks, and put them through 
the Clearing House the next day without giving the city credit for them. This 
is one of the many little practices of the scapegoat ci‘ed by Mr. Worth. 

Working himself into a righteous indignation he speaks about a ‘‘ skin game” 
perpetrated by the Clearing House upon Crane, Parris & Co., but the “ skin- 
ning ’’ was all done by the Keystone Bank, who were allowed to continue by the 
Treasury Department when its affairs were known by the examiner to have 
been insolvent long before the day it was closed. 

The checks retained by the Clearing House until its indebtedness for that morn- 
ing’s exchange (not its general indebtedness) was paid, was in pursuance of an 
agreement made with the bank. The worst that can be said is that it wasa 
mistake of judgment—as they had no knowledge of any indorsements and 
could have conspired with no one to defraud the owners of the checks. 

I am not writing in a spirit of controversy, but to correct an injustice done te 
the Clearing Houses, and to show that with all the elaborate analysis of Crane v. 
Bank, it had no effect on the ‘‘ fog horn”’ as he called it, but that the commotion 
was caused by cases that he does not even cite. 

Yours truly, 
CHARLES F. WIGNALL. 


408 CHESTNUT ST., PHILADELPHIA. 


CORRESPONDENCE. 


A REPLY TO THE ABOVE. 


To the Editors of the American Law Review: 


In reply to Mr. Wignall’s criticisms, I have but little to add to what has 
already been said, and nothing whatever to take back. The case of the Sea- 
board bank,! was decided March 19, 1889; early in October of that year, the 
volume in which {it is officially reported was placed in the St. Louis Law 
Library; and before the close of that year the decision was to be found in every 
well equipped library west of the Allegheny mountains. The Mercantile Adjuster 
circulates widely among bankers throughout the United States and Canada; 
and, in its issue of August, 1896, I undertook to write up the Seaboard case; 
to show that it rests on the authority of La Farge v. Kneeland,? decided in 
August, 1827; and that the latter rests on the authority of Cox v. Prentice,’ 
decided in January, 1815; all three cases being grounded on the obvious principle 
that ‘‘ an agent who receives money for his principal is liable, as principal, so 
long as he stands in his original situation, and until there has been a change of 
circumstances, by his having paid over the money to his principal, or done 
something equivalent thereto.’? But in preparing the article which Mr. Wig- 
nall criticises, with so much zeal and so little knowledge, this New York case 
was studiously ignored. Because it occurred to me that, to parade that case 
before Judge Thompson, would be in no better taste than reading Waverley to 
Walter Scott, or quoting Jarndyce and Jarndyce to Charles Dickens; and would 
insult the intelligence of the broad-gauge lawyers who patronize the REVIEw. 
For with readers of that character, this New York case was as obsolete, as 
much a thing of the past, as any moss-covered tradition of the Six Nations 
could possibly be. Mr. Wignall, however, now asks us to believe that, in the 
midsummer of 1896, the New York Clearing House first became aware of the 
existence of that decision. And the immediate result was most disastrous to 
the business interests of the country. To borrow Mr. Wignall’s exact language, 
it “ started the New York Clearing House on the run, and all the others scamper- 
ing after.” He further tells us that ‘ this case was followed by one in the U. 
S. District Court, United States v. American National Bank;” by which it is 
fair to presume, he means U. S. Bank,‘ decided in September, 1895. 

But when he gravely assures us that neither the case decided at Albany in 
March, 1889, nor that decided at Brooklyn in September, 1895, “cite the Penn’a 
case,’ decided in February, 1896, he fairly breaks his own record, as it were. 
Indeed, the editor of the Bankers’ Magazine, disguised and masquerading as a 
Philadelphia lawyer, could not well blunder more stupidly. Mr. Wignall not 
only insinuates that I have violated Pennsylvania’s statute against cruelty to 
animals, but he does more —he charges me with being ignorant of Clearing 
House methods. As to that count of his indictment, I claim no other knowledge 
than is to be gained by a careful reading of the opinions of such lawgivers as 
Judge Williams. 

Mr. Wignall, on the other hand, betrays a degree of familiarity that is 
decidedly suspicious; indeed, if he had actually guided the knife with which 
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Crane and Parris were so artistically flayed by the Philadelphia high-binders, 
my critic could scarcely have portrayed the modus operandi with greater par- 
ticularity. Again, he says my language is ‘‘ very Bryanesque.”’ 

Now, without knowing just what that charge involves, and not wishing to run 
any chances, I merely ‘‘ deny the allegation and scorn the allegater.’’ What I 
am especially desirous to avoid, so far as possible, is the style of which my 
critic shows himself so complete a master. 

Gro. C. Wortu. 

St. Louis, May, 1896. 


BOOK REVIEWS. 


STREITFRAGEN AUS DEM INTERNATIONALEN CIVILPROCESSRECHT.— Unter besonderer 
Beriicksichtigung der Neuen Oesterreichischen Civilp geset Von Dr. Gustav 
WALKER. Wien, 1897. Manz’ sche k. ii. k. Hof-Verlags- und Universitéte-Buchhand- 
lung. 1. Kohblmarkt, 20. 1 vol. pp. 232. 


This volume, as its title indicates, treats of the conflict of laws in the field of 
international remedial law, or as is perhaps better understood in our law 
phraseology, of private international law. The book has particular reference 
to the recent Austrian legislation on this subject, adopted on the initiative of 
the Minister of Justice, Gleispach, to whom it is respectfully dedicated by the 
author, Dr. Walker, a distinguished jurist and advokat of Vienna. 

The new “ civilprocessrecht”’ marks an era in Austrian jurisprudence, and is 
hailed as the greatest achievement in the high plane of public law since the 
great Civil Code of the empire. 

There are indeed many difficult questions which arise out of the conflict of 
our own laws between the States; but the difficulties are infinitely greater in 
continental Europe, where international relations are so close, and the several 
systems of laws and administration so foreign to each other. This new law 
and this treatise have alike for their commendable purpose, to quote its lan- 
guage, ‘‘ to settle some of the conflicts of private international law, which by 
reason of the co-existence of numerous and often very different systems of law 
in the States of the earth, have arisen between them.’? So great have been the 
conflicts and the uncertainties in this important field of law, that law-writers, 
like the Skalden Jatgejr in Ibsen’s‘‘ Kronpratendenten,”’ have come to “ doubt 
their own doubts.’” Whatever tends to settle some of these in an authoritative 
way, is an important gain to jurisprudence and to the administration of the law 
between nations. 

The two conflicting principles which have contended in the administration of 
justice when the lex fori and the lex loci conflict have been those of reciprocity 
and of retaliation. And of the former, two modes are distinguished, — formal 
or absolute, and material or relative, reciprocity. The Austrian system is based 
upon the principle of ‘‘ absolute reciprocity,’”? which only comes into play 
‘when, in a case of conflict of laws, the foreign State makes no distiction be- 
tween its subjects and the subjects of Austria.’’ If it makes a discrimination, 
alike discrimination is made by the Austrian courts against the foreigner 
whenever the conflict of laws gives an opportunity for the application of the lex 
talionis. 

On the whole the work is a valuable contribution to a great subject; and 
marks a step in advance in the high project for unity of jurisprudence and 
comity of administration in private international law. It is rich in citations 
and authorities, and makes an exhaustive, comparative study of the different 
projects of codification of private international law by jurists of Europe and 
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America, among which the great work of the late David Dudley Field, ‘ Out- 
lines of an International Code,’’ has a commanding place. 


JOSEPH WHELEss, 
Sr. Louts. 


RULING CASES.— Ruling Cases — Arranged, annotated and edited by ROBERT CAMPBELL, 
M. A., of Lincoln’s Inn, Barrister-at-Law, Advocate of the Scotch Bar, and later Fel- 
low of Trinity Hall, Cambridge. Assisted by other members of the Bar, with American 
Notes by IRVING BRowné, formerly editor of the American Reports and the Albany 
Law Journal. Vol. X. Easement— Estate. London: Stevens and Sone, limited. Bos- 
ton, U. 8. A.: The Boston Book Co., Law Publishers and Booksellers. 1896. pp. 89] 
and XXXII. Price, $5.50 per vol. 


This will doubtless be regarded as the most interesting volume of this series 
thus far published. It will certainly beso regarded by any one interested parti- 
cularly in real property law, for the subjects in this volume are almost wholly 
real property subjects. The title Hasements occupies more than three hundred 
pages. Twenty-one cases are printed in full, covering all branches of the sub- 
ject. They are arranged under six sections treating of the Nature of Ease- 
ments, their Acquisition, Particular Easements, Profits 4 Prendre, Extinction of 
Easements, Remedies for Disturbance of Easements. There are several very 
full notes by both the English and American editors. We have had occasion 
to examine some of these notes in detail and can testify to their correctness 
and value. 

The number of cases cited is about twenty-two hundred, of which somewhat 
more than half are English. 

It is announced that an index will be published soon together with consoli- 
dated Tables of English and American Cases, and Addenda up to date. This 
will not only serve as a guide to the contents of the volumes already published 
but will also indicate the principal and subordinate titles under which the 
remaining topics of this work will be treated. 


THE PRESUMPTION OF INNOCENCE IN CRIMINAL CASES.—By JAMES BRADLEY THAYER, 
LL.D. Reprinted from Yale Law Journal for March, 1897. 


This monograph of thirty large pages in long primer is the work of one who 
is recognized as a master in the law of evidence. It will repay perusal by the 
student or by anyone who has a professional interest in the subject discussed. 


WISLIZENUS’ UNDERHILL ON TRUSTS AND TRUSTEES.—The Law relating to Private Trusts 
and Trustees. By ARTHUR UNDERHILL M.A., LL.D., of Lincoln's Inn, and the Chancery 
Bar, Barrister-at-Law, Author of “ A Treatise on the Settled Land Acts,” etc., ete. 
Fourth Edition, Enlarged and Revised. First American Edition, by F. A. WISLIZENUS 
and ADOLPH WISLIZENUS, of the St. Louis Bar. 8t. Louis: the F. H. Thomas Law 
Book Co. 1896, 


It may be safely said that no legal treatise reaches a fourth edition unless it 
possesses decided merits, perhaps it might be said, exceptional merits; and 
this is even more certainly the case in England than in this country, where 
activity on the part of the publisher in urging one of his publications on a far 
more numerous profession will often procure a certain measure of success for 
an imperfect work. The excellent work of Mr. Underhill which is now for the 
first time offered to the American bar with American notes, has heretofore 
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found its way to the shelves of the more discriminating members of the profes- 
sion in spite of this serious defect. Now, that it has been adapted to the wants 
of the American practitioner by a thorough annotation from the American 
reports, vastly expanding the illustrations of the doctrines expounded in the 
text and developing those features in which our jurisprudence has diverged 
from that of the mother country, it may reasonably be expected that the work 
will enjoy alargely increased demand in this country. The plan of the work 
is that of a systematic statement in chapters, sections and paragraphs of the 
principles of the law of trusts and trustees, followed by numerous illustrations 
of the application of those principles to particular cases. There is little or 
no discussion of the rules of law thus stated, and what there is seems to be 
confined to the illustrations, which are printed in smaller type. The main 
text, therefore, may very properly be considered a codification of the English 
law in regard to trusts and trustees. In the selection of his illustrations 
Mr. Underhill has ‘‘chosen modern cases in preference to ancient ones; 
because, as has been truly said by Sir George Jessel, M. R., ‘it must not be 
forgotten that the rules of Courts of Equity are not like the rules of com- 
mon law, supposed to have been established from time immemorial. It is 
perfectly well known that they have been established from time to time— 
altered, improved and refined from time to time. The doctrines are progres 
sive, refined and improved; and if we want to know what the rules of Equity are, 
we must look rather to the more modern than the more ancient cases.’’? So far 
as the hurried examination of the reviewer has extended, the principles of 
the law are stated with perspicuity as well as brevity, and the arrangement is 
excellent. 

It is possible to say of this work, as of every English work, that it expounds 
a system of rules from which we have departed to a greater or less extent in 
this country, and that it is not, therefore, as useful to the American lawyer as 
a treatise written by an author of equal abilities whose purpose would be to 
set forth the American law of the subject. This is a just criticism of all 
English works, even of those which have been adapted to the American 
market by careful annotation; and it may be said that when an American 
treatise appears on any subject which equals the English treatise in every 
other way and has the additional merit of being primarily a presen- 
tation of the law as it exists in this country at the present time, the 
English treatise will fall to the rear. When, for example, an American work 
on Sales appears which can rival Mr. Benjamin’s work on that subject, that 
work will cease to be the standard, as it now is, though its pre-eminent merit 
will long maintain a place for it on the library shelves of the American lawyer. 
From this process of ultimate decadence Underhill on Trusts will, we think, be 
preserved for a long time by the admirable annotation of its American editors. 
The brothers Wislizenus are well and favorably known to the bar of St. Louis 
for their scholarly acquirements as well as their ability as practitioners; and 
they have found time—or taken time —in the midst of exacting professional 
labors to collect in their notes the American decisions relating to the subject, 
and have been at particular pains to call attention to those points in which our 
Jaw diverges from the English l@w as stated in the text; so that the American 
practitioner may feel no apprehension that he is leaning upon a broken reed in 
using this work. Their notes to chapter 41, relating to the investment of trust 
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funds, may be pointed to as especially deserving of praise. The book is well 
printed, though the type of the “ illustrations ”’ is a little trying to old eyes. It 
has a table of cases anda good index. 


SIMONTON ON THE FEDERAL Courts.— Federal Courts, their Organization, Jurisdiction, 

Procedure. Lectures before the Richmond Law School, Richmond College, Virginia. 
By CHARLES H. SIMONTON, United States Circuit Judge. Richmond: B. F. Johnson 
Publishing Co. 1896. 


This is a monograph of 120 pages, well printed. Its title page indicates, in 
a@ general way, its character. Very little can be done in so small a compass to 
acquaint students with the nature of the Federal courts, their origin, jurisdic- 
tion and procedure, a subject abounding in complications and fertile in decis- 
ions. Nevertheless this will doubtless be found an excellent introduction to 
the subject. 


THE LAWYERS’ REPORTS ANNOTATED.— All Current Cases of General Value and Im- 
portance, with full Annotations. Volumes ] to 34. ROBERT DEsTY, Editor of Vols. 
lto 13; BURDETTE A. RICH and HENRY P. FARNHAM, Editors of Vols. 14 to 34 inclusive. 
Rochester, N. ¥Y: Lawyers Co-operative Pablishing Co. 

We suppose that all well-informed readers of the AMERICAN Law REVIEW 
are acquainted with the general character of this series of selected and anno- 
tated reports. The leading idea which the editors and publishers have been 
for several years developing, by a gradual and steady evolution, is to select 
from the latest reports, without waiting for their official publication, those 
cases which seem to be of the greatest general value and importance, and to 
present them with carefully prepared head-notes, without cutting out the briefs 
of counsel, and, in connection with them, to present important foot-notes, each 
of the latter being intended to exhaust the particular topic under discussion. 
This series differs from the series known as the American State Reports in 
these leading features: 1. In this series cases are presented without waiting 
for their official publication. 2. Briefs of counsel are included. 3. Selections 
are made from the decisions of the Federal as well as of the State courts. 4. 
In respect of typography, this series is printed in double column solid brevier, 
the notes in double column solid or slightly leaded nonpareil, making each 
volume a large imperial octavo volume. The American State Reports, on the 
other hand, do not select their cases until they appear in the official reports, 
eliminate the briefs of counsel, select only from the State reports, and 
are printed in larger type, long primer for the text and brevier for the notes, 
making a more agreeable page to read than the L. R. A. But what the page of 
the latter lacks in appearance it makes up in quantity of matter. In one vol- 
ume under our hand at the moment we find 832 pages of decisions, besides 
tables of cases, etc., filling out 82 pages more; and these pages run from 1,100 
to 1,200 words, according to the proportion of notes to the text. It is a little 
surprising to find that two series, each aiming to select the most important 
decisions, agree so little in their selections. Only 17 or 18 per cent of the 
decisions found in the L. R. A. are duplicated in the Am. St. Rep. With 
regard to annotations, the effort of the respective editors of these series seems 
now to be very much the same — to produce exhaustive notes on particular 
topics, and not to duplicate those notes. But behind the American State 
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Reports in point of time lie two other series connecting with them and owned 
by the same publishers,— the American Reports, and, still further back, chrono- 
logically the American Decisions. The cases selected in both of these earlier 
series are copiously annotated; though the annotations in the American Decis- 
ions are infinitely superior to those in the American Reports. Now, the notes to 
the American State Reports refer the reader back to cases and notes both in the 
American Reports and in the American Decisions; so that, roughly speaking, 
every case printed in the American State Reports is annotated, with a note of 
some kind, longer or shorter, the shortest being a collection of cross-refer- 
ences sending the searcher back to the two preceding series, where he may find 
further cases or notes on the same subject. 

A comparison between these two series, which may be regarded as in some 
sense rivals, would possibly be ungracious on the part of one who finds so 
much aid in the possession and use of both of them. It is not our purpose to 
enter into such a comparison at length, so much as to notice the leading feat- 
ures of the series now under review, known as the L. R. A. No one who has 
used this series to any considerable extent, from the beginning to the present 
time, can fail to have become impressed with the conclusion that it has 
been steadily growing in excellence from first to last. It has been under- 
going a persistent evolution and development from good to better until 
it has possibly become the best. The most conspicuous feature in this 
development is in the method of annotation. This has undergone a very 
considerable alteration since the issue of Vol. 1. We have been at the 
pains to have the notes in that volume and several subsequent ones counted 
and the length of each one noted, with the following result. In 832 
pages of text, in Book 1, there are 145 notes, exclusive of those of a few 
lines only, and the aggregate length of these notes would equal 95 pages of the 
book, so that the average length of the notes is about two-thirds of a page. 
On passing to Book 8 we find that there are 114 pages of notes in 100 pages 
of the text, showing about the same proportion of notes to text, but these 
notes are only 11 in number, showing that the average length has risen toa 
little more than a page. Book 15 shows about the same proportion 
of notes to text, and about the same average length of the notes. But 
Book 20 shows in 200 pages only twelve notes, covering 34 pages alto- 
gether. The length of the notes has risen to nearly three pages on the 
average, and the proportion of notes to text has largely increased,— 141 
pages to the book as compared with the 95 pages in the earlier book. The 
change is still more marked in Book 30, where, in 200 pages, only six notes 
are found, covering 334 pages, an average of 54 pages to the note, the 
proportion of notes to text remaining about 140 pages to the book. What 
is more important, the increase in length is not evenly distributed, but is 
produeed by a few long notes which are intended to, and, as far as we have 
been able to judge, do exhaust the particular subject. Some of them cover 
from five to ten pages, and one that caught the writer’s eye reaches the very 
respectable dimension of sixteen pages. In the fine type in which these notes 
are printed, which runs about 1,800 words to the page, a note of that length 
makes quite a treatise. If the proportion of notes to text is kept up in future 
books, and as it is the result of eight years’ experience in finding out what the 
profession want, it isnot apt to be diminished, — the publishers will be furnish- 
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ing with each volume of these reports annotations which, if printed in ordinary 
type in text-book form, would make a good-sized volume alone. We are some- 
times tempted to wish that they might be so printed, even if it involved an 
additional outlay for each book, as it is not a little trying, especially to the 
eyes of an old lawyer, to read a ten-page note in the fine type in which these 
notes are printed. 

The character of the notes in the later issues may be gathered from the fol- 
lowing list of the notes found between pages 200 and 400 of Book 20: As to 
the power to appoint receivers of corporations where there is no other relief 
asked. p. 210, 24 pages. Necessity of notice of default to bind guarantor. 
p. 257, 44 pages. When insurance agent isthe agent of the assured. p. 277, 
74 pages. Judicial power to review action of boards in respect to licenses 
of physicians, dentists, etc. p. 355, 1 page. Right to strict foreclosure of 
mortgage. p.370,5 pages. Exclusiveness of jurisdiction by appointment of 
receiver. p. 391,24 pages. 


With regard to the raison d’etre of the L. R. A. and also of the American 
State Reports, it may be said that it is practically impossible for any lawyer or 
firm of lawyers to own allof the Reports. The number in the whole country, who 
have what are popularly called complete law libraries are so few in comparison 
with the number who would like to own them, that the truth of this statementis 
notaffected. It isa matter of necessity, therefore, that every lawyer should select 
some reports out of the mass for his library. The principle of selection neces- 
sarily comes into every lawyer’s experience. 

The thing which a lawyer buys in aset of State reports is a large number of 
cases. In buying a set, for instance, of Massachusetts Reports, he buys a lot of 
cases which have been put in these reports, not because the judges of the 
Supreme Judicial Court of Massachusetts considered the questions on the cases 
important, but because some lawyer in the State of Massachusetts chose to 
carry each of the questions in these cases one by one up to that court for its 
decision. Of these questions, by actual count, nearly fifty per cent are ques- 
tions of practice peculiar to the courts of Massachusetts. Many cases turn on 
the construction of some statute which has nothing but a local application. 
Many cases are carried up which are distinctly governed by former adjudica- 
tions of the Supreme Court of Massachusetts, which that court simply so 
declares. The amount of old straw thatis thrashed over and over in the reports 
of any State is very large as compared with the amount of new or generally 
important matter. 

There are several series of reports which contain only cases that are of gen- 
eral interest and value on particular branches of the law. Some of them are 
made for lawyers whose special practice is criminal law, and they contain only 
criminal cases; others are made specially for attorneys of railroad corpora- 
tions, and they contain only cases relating to the law of railroads; another set 
contains only probate cases. In any of these sets there is vastly greater serv- 
ice to the purchaser in proportion to the money invested than in any investment 
in State reports. There are other series, made to serve lawyers in general 
practice, and therefore containing cases of general value on every question of 
the law; and of these is the series now under review. 

The value of a series like this is greatly promoted by the principles which 
govern the selection of cases. Ifa series should contain only those cases which 
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settle well-known principles of law, of daily recurrence in a practitioner’s 
oilice, it would not be much more serviceable than the same investment in any 
set of State reports. But, recognizing that a lawyer wants aid when he has a 
dificult case, the editors of this series have adopted as guiding principles in the 
selection of cases, the plan of printing all cases which involve a new point, and 
to print those cases on general subjects which illustrate further the difficult, 
doubtful and much adjudicated questions, where the conflict of authority is 
great and a correct decision involves a discriminating comparison of all of the 
authorities on the one side and the other. A set of reports on all topics of the 
law, made up of cases from courts of last resort, dealing with unusually difficult 
questions, is extremely likely to give help in time of need. Such a series is the 
series to be searched for cases on every doubtful and troublesome question 
arising in a lawyer’s office. Selected reports, that is, reports made up of cases 
put there because of reasons above stated, give much more service to their own- 
ers in proportion to the cost than any series of reports containing the grist 
which is ground out because the public brings it to the mill to be ground. 
There is no purpose herein to discourage the purchase of sets of State reports 
or other publications containing the “ grist’? that comes from the courts. The 
suggestion is that it is wise to purchase jirst those reports which will be of the 
most service, and later those which will be of less service, but still of sufticient 
service to justify the investment. 

No suggestion which we could throw out to our professional brethren with 
regard to the best mode of furnishing a working library for a law office would 
meet the conditions and demands of each practitioner, or of each office. But 
our suggestion toward a solution of the law book question for lawyers who can 
invest only 2 moderate amount of money, say one to five thousand dollars, ina 
law library, is that they should bear in mind two classes into which law books 
naturally divide themselves: namely, books for search and books for reference. 
The reference books are the great mass of reported cases found in the great 
law libraries and used when a reference is made to them from a text-book, or 
an annotation, or another case. Search books are books that are used to find 
these decisions: the text-books and the digests. Now, the main difficulty in 
making up a working library is to get the proper proportion between search 
books and reference books. It is easier to make mistakes in the latter than 
in the former; for the number of reports is legion, while the text-books are still, 
fortunately, limited in number. The trouble with the reference books is that 
the purchaser must buy such an amount of stuff that he is never likely to find 
in it even the small percentage of cases which he is likely to want. It is esti- 
mated that not over one case in ten that comes from our courts of last resort 
is likely to be useful in any other jurisdiction than the one in which it is ren- 
dered. The reason is plain. It has beenfound that nearly fifty per cent of the 
cases decided turn upon questions of procedure. Probably one-half of the remain- 
ing cases concern the construction of some statute peculiar to the jurisdiction 
in which a decision was rendered, and many other cases merely thresh over old 
straw. The result is as stated, that probably not over ten per cent of the 
decided cases are likely to be serviceable in any lawyer’s office at any time. 
The question is to get this ten per cent of cases segregated from the mass. 
This has not been completely done, and will not be done; but a very good 
attempt has been made at it in the L. R.A. These reports contain about five 
per cent of the decisions rendered in the courts of last resort since 1888. In 
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the American Decisions and the American Reports are found about the same 
percentage of the decisions previous to that time. We have heretofore had 
occasion to speak in high praise of the excellent selections of cases made in 
these reports. While they do not contain all the valuable decisions we think 
they contain few that are not valuable. They contain cases on every branch of 
the law and so many cases that the lawyer searching carefully the digests of 
these reports is extremely likely to find in them a decision that helps him or is 
decisive of the question which he has in hand. Of course if the lawyer has not 
the money to buy all three of these sets of books required to give him a com- 
plete line of decisions, he had better drop the oldest; and if he is still lacking 
in the necessary funds, he had better get the latest first and fill up his shelves 
with the older selections when he can. 

Every lawyer is supposed to have his own State reports. They are the first 
necessity in his office. They will generally cover the large majority of points 
which arise in the daily grind of practice. When one has to go outside of his 
own State reports, he has a question unusual in character or perhaps of first 
impression, or on which there is great conflict of authority. In the selection 
of cases for the L. R. A., the guiding principle appears to have taken uncommon 
cases, cases containing points of first impression, cases involving an unusual 
state of facts or cases containing points on which the courts are greatly in con- 
flict. They have, of course, the advantage —the very great advantage — of 
being fresh, containing nothing earlier than 1887. The courts show an increas- 
ing tendency to prefer late cases to old ones, linotype law to black letter law, so 
to say. The L. R. A. have also this great advantage, that they in general 
report cases as soon as the decision is rendered. An important case is usually 
presented to the court by able counsel and on an exhaustive presentation of 
authorities; so that the briefs of counsel found in the L. R. A. are, as a rule, 
very helpful. Without making invidious comparisons, we think that the young 
practitioner will not make any mistake in making a set of the L. R. A. the next 
purchase after getting his State reports. If he follows this with the American 
State Reports, the American Reports and the American Decisions, he will need 
only a set of United States reports to make a fair collection of books of refer- 
ence, a collection which will enable him to decide what the law is in probably 
ninety-nine cases out of a hundred that come to him. The American State 
Reports will, however, have a diminished market or asset value to him, from 
the fact that the publishers will not fill out or continue sets of these reports in 
the hands of second-hand dealers, which dealers would be practically the young 
lawyer’s only market in case he should be forced to part with his library. 

The L, R. A. are exceedingly useful aids in the search for cases not reported 
in this series. The annotations often furnish the same results that a lawyer 
would secure only after much time spent in the examination of reports in a 
large library; namely, a complete brief on the point in question. In them an 
effort has been made to set out every adjudication upon a point in the American 
and English reports. The labor involved in this is, of course, very great; 
greater, in fact, than a busy lawyer could afford to devote to a case in which 
very large interests were not involved; and it is the labor of an expert annota- 
tor, whose time and attention are not taken up with the details of a miscellane- 
ous practice. Moreover, a subject that is once fully treated is not again treated, 
except as it is referred to in notes to subsequent cases. The result is that, both 
in cases and in notes, the L. R. A. pages are packed as solidly with useful 
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material as it is possible to pack them. One volume contains about twice as 
much as a volume of the rival series above referred to; and about five times as 
much as a volume of the Missouri reports. Consequently, in the amount of 
matter alone, irrespective of quality, the purchaser of the L. R. A. gets more 
value for a dollar than inany otherreports. From every point of view, in quan- 
tity and in quality, the L. R. A. are perhaps the cheapest law books published, 
and the young lawyer cannot invest his money to better advantage, after laying 
in a set of his State reports, than by immediately adding a set of these reports. 

In the matter of text-books, the profession generally have come to the point 
of purchasing books as they need them, that is, of purchasing the latest and 
best book on the subject involved in a case in their hands. Of course, there 
are leading branches of the law, such as Corporations, Contracts, Equity 
Jurisprudence, etc., on which every office should contain a competent treatise. 
When a sufficient collection of these indispensable text-books is obtained, the 
practitioner can not do better than to add to his library selected and annotated 
cases. They serve as a great body of case law in which to hunt for an author- 
ity, and they further furnish an index to some, or, as in the case of the L. R. A., 
to all cases on a point, whether reported in this series or not. In the L. R. A. 
many questions are treated in the notes, in text-book form, that are not treated 
in any of the existing text-books and encyclopedias. These are generally little 
points with from five to twenty cases cited; but not infrequently the authorities 
run up to one hundred. These selected cases are also somewhat useful for ref- 
erence purposes, as many of the text-book writers are now making duplicate 
citations to them. Moreover, as the digests of these reports contain a table of 
cases reported (generally with duplicate citations) in this series, a reference to 
this table will show whether a decision referred to in a text-book is reported in 
them. 

At the risk of repetition we desire to emphasize the statement that 
the character of the L. R. A. is not fully described by calling it a set of an- 
notated reports. That term generally is understood to mean a set of reports 
with merely incidental annotation by way of comment and casual illustration 
of the points decided. But L. R. A. annotation, while appended to leading 
cases, aims to become in and of itself a complete body of law,—a series of 
independent notes, each complete in itself, but constituting one section of a 
work that shall eventually include all the law. 

To secure this result each note must be an entirely exhaustive compilation of 
the authorities. Mr. Desty did not think this quite feasible, and in his valuable 
annotation of Vols. 1-13 he did not attempt to follow that plan strictly. But 
beginning toward the end of Vol. 13, after Mr. Desty left the reports to take 
up his great work on contracts, which he unfortunately did not live to finish, 
Mr. Rich began to put that plan into execution. Since then the notes appear to 
have been made with a consistent and persistent purpose to have each one 
show in literal truth all the case law of the United States and England on the 
question annotated. Taking up the questions one by one, the annotation to the 
series is somewhat slowly but surely drawing into itself all the decisions of 
American and English courts from the earliest time to the present, and present- 
ing them analyzed, compared and summed up to show the exact state of the 
law on each question. The series is steadily growing into a complete library or 
encyclopedia of the law, in which everything is clearly analyzed and put in place, 
where, by the aid of careful indexing, it is ready for instant reference and use. 
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One thing more perhaps sheuld be mentioned. The notes aim primarily to 
present a fair and accurate statement of what the courts have decided, without 
much editorial criticism. The editors have felt that caution and conservatism 
in this respect were best suited to the character of the work, and that criticism 
and free expression of editorial opinion were more appropriate to legal journals 
and reviews than to such a body of reports and annotation. 

The use which the writer has made of the L. R. A., both in his literary and 
professional work, has not been inconsiderable, and enables him to bestow upon 
the plan and its execution a very high degree of praise. 


OTHER BOOKS RECEIVED. 


StaTeE LrBRaRY BULLETIN.— University of the State of New York. State 
Library Bulletin: Legislation No. 8. March 1897. State Finance Statistics, 
1890 and 1895. Comparative Receipts, Expenditures, Funds and Debts, 
Albany: University of the State of New York. 1897. Price, 10 cents. 

WOERNER ON GUARDIANSHIP.— A Treatise on the American Law of Guardian- 
ship of minors and persons of unsound mind. By J. G. WorRNER, author of 
“‘the American Law of Administration.” Boston: Little, Brown & Company. 
1897. 

This very important and timely work, written by a judge and author of dis- 
tinction, will be noticed more at length in our next issue. 

SMITH ON RECEIVERSHIPS.— The Law of Receiverships, as Established and 
Applied in the United States, Great Britain and her Colonies, with Procedure and 
Forms. By JoHN W. SMITH, Esq., of the Chicago Bar. Chicago: Lawyers’ 
Co-operative Publishing Co. Rochester, N. Y. 1897. 

Frxcu’s DiGest oF INSURANCE CasEs.— Digest of Insurance Cases, em- 
bracing all Decisions of the United States Supreme, Appellate, and Circuit 
Courts, and of the Appellate Courts of the various States and Foreign Countries, 
in any manner affecting Insurance Companies, upon whatever plan their busi- 
ness may be conducted. Also, References to Annotations and to Leading 
Articles on Insurance in Law Journals. Vol. IX. For the year ending October 
31,1896. By Joun A. Fixcu, of the Indianapolis Bar. Indianapolis and Kan- 
sas City: The Bowen-Merrill Company. 1897. 

AMERICAN StTaTE Reports, VOL. 53.— The American State Reports, contain- 
ing the Cases of General Value and Authority subsequent to those contained 
in the ‘American Decisions” and the *“‘ American Reports,’’ decided in the 
courts of last resort of the several States. Selected, reported and Annotated 
by A. C. FREEMAN and the Associated Editors of the ‘‘ American Decisions.” 
Vol. LIIL San Francisco: Bancroft-Whitney Company, Law Publishers and 
Law Booksellers. 1897. 

DEVLIN ON DEEDs.—A Treatise on the Law of Deeds: their Form, Requi- 
sites, Execution, Acknowledgment, Registration, Construction and Effect; 
Covering the alienation of Title to Real Property by Voluntary Transfer. To- 
gether with chapters on Tax Deeds and Sheriff’s Deeds. By Ropert T, DEVLIN, 
Counselor at Law. Second Edition, Revisedand Enlarged. In Three Volumes. 
San Francisco: Bancroft-Whitney Co. 1897. 
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